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N the early part of my _\'camh I wrote a little treatife, en-

titled Obfervations on the L /1 of Cr'n;;, w'éuil::}\. went
through two cdlLiom the mﬂ coming out in the year 1731, the
fecond in the year 1741. During the laft of thefe years Dr.
Middleton alfo P sublifhed his Life .f(:.-;".:"?, in the preface to
which elegant and elaborate work he did me the honour to
take fome notice of ‘.'..".s, and exprefled a with th at I fhould
re-confider the iutht in a more extenfive view of that great
man’s whole condu&. Finding my mind difengaged from
other occupations, I now obey that call ; and, upon examining
the general ffate m'rhu times 1n which Cicero lived, T have made
{fome refle@tions, which induce me to enlarce my f 1f; defign,
fo as to take in the whole : period from LIL firlt alteration o
the Roman republick into an abfolute monarchy, by thc, {hort
ufurpation of Cornelius Sylla, to the final fettlement of t]“
DIinperial power, anothe Ilu_m of defpotifm, no lefs v iolently

£
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1tuniéd, 'but more moderately éxeiciled; and ' more artfully
conflituted, by Auguftus Czfar.
‘The means by which Sylla, after a dangerous conteft, ob-
tained an ancontrouled dominion over Rome, are fo well fet

v. e, forth by Plutarch, that no comment upoa them will be necel-
Vie. Syl & {are here. 1 {hall only take notice ofaweighty obfervation, made

4

Mar., - 3 / :
Atec. by another hiftorian, who wrote 1n thole times, viz. that the
Covili, Army, which, under the command of this conful, expelled

d Bkt o . g i~ 1 . r
I i Caius Marius and all his party oul of Rome, was #be _;’n_-ﬁ

Roman army which ever had entered into that ity in & boflile
manner. ‘To this'1 will add, that Sylla was the firlt Roman
oeneral who ventured to refift a decree of the people, how-
continue himfelf n the command of

ever ill procurcd, and to
the aidand firength of that

an army againft their orders, by
army. But it muit be alfo obferved, that although the dil-
fentions preceding this event had not rifen to the heighth of
civil war, yet for fome time before thefe legions drew their
{words in their general's quarrel, the violent outrages of the
tribune Sulpicius and his armed band of ruffians, which he
called his Anti-fenate, had, 1n offed, deftroyed ‘the legal go-
vernment and liberty of the ftate. Nor was 1t only the iy
of a popular faltion which had 111'0c1uccc_1 thefe diforders. By
the barbarous murder of Tiberius Gracchus the en.  itfelfhad
fet the example of fuch pernicious fots. The laws, which
could not guard the facred perfon of a tribune from the ¢lubs
of a mob brought zﬂ.f_:_;ainﬁ him by the nobles, became as unable
to protect the nobles from the daggers of villains, 'banded ‘to-
gether againft them by feditious plebeians. And 'this anarchy
{bon conftrained both parties to refort 'to a military foree.

At the end of the civil war Sylla found himfelf mafier of
the Roman Commonwealth, Had he then fheathed the {word,
without doing any injury to the freedom of his country, he
would hive been ranked among her gréateft heroes: but,
againft the whole tenor of his former behaviour, he (hewed
LRy ¢ himfelf
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himfelf aworfe tyrant than Marius had been_in the utmoft ex-
cefles of his aefpotifm and cruelty; after Cinna had brought
him back to Reme,

It would be out of the compals of what I propofe. it
remarks, were L to refate all the horrors of the bloady pre
tion - cartied - on by Sylla’s orders: bur, congerning
oiftracy, under the name of which he chofe to exercile _
;"i[‘.'.‘;'\‘.,' (I mean the di&atorfhip) ihil’lt‘.‘lhi!.g muft be faid in

his tva

s place,

Ibe inflitution of this office was almoft comval with the
liberty of Rome.  Twelve years after the expulfion of Tarquin
the Proud, or, as fome reckon, only eight, (ita lex jubebar deliv-1. .
dittatore creands lara,) a law was made for the creating of 2~
diétator, with a power fuperior to that of all other othcers,
military or civil, and fubjeé to no appeal, being only reftrained
by the following limitations—that it was to be exercifed within
the bounds of [taly, and not for more than fix months. The
idea of it feems to have been taken from Alba, of which city Liv. vt fu.
the Romans were a colony, and may therefore have adopted, ™
without much deliberation, what had been practifed there :
but the occafion of their having recourfe to it was (according
to Livy) the inftant dread of a war, which thirty Latin citres,
confedergte} with the Sabines, threatened to make againft
Rome.

Other reafons have been given, but this feems the moft pro-
bable; becaufe military operations are better carried on by a
fingle commander, than by two equal chiefs; and the people, at
a time of imminent danger, might more eafily be induced to
conftitute fuch an officer for the defence of their country againft
foreign enemies, than if the law had been §:ft propoled by the
fenate for any political purpofe. Yet they fhould have con-
fidered, that the di&atorial power extended over the ftate, as
well as over the army, and that the nobles might ufe it as an
engine againft zhem upon other occafions.

Vor. I. F The
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The nomination of this magiftrate appears to have been
affigned by law to either of the two confuls; but the choice
was confined to fome one of thofe fenators who had before ob-
tained the confulfhip: and the ufual method was, for the fenate
to decree, upon any great exigency, that a dictator fhould be
made, and to direét on what perfon of confular dignity [E-,u
nomination fhould fall. Yet it was in the power of either of
the confuls, without any order from zhem, and without the ap-
probation of his colleague, to name, of his own accord, any
confular fenator. to this fupreme m&frt tracy ; ‘and theiray pro-
bation, concurring with fuch an appum-i.u.r, fully ratified
and confirmed it, however difagreeable it might be to the
people. A rcm.uk.lble inftance of this, and likewife of the
ufe occafionally made of the diQatorial power for the putpofes

3, of the fenate, occurs in the account which is given by Livy of

the events of the year 316 from the building of Rome. = He
tells us, that the fenate reproaching the confuls with a neglect
of ther duty, for not i]a\ltﬂ_‘ exerted the authority of their
charge to punith a confpiracy of the Roman knl%ht, Spurius
Mas'nh with fome tribunes of the people, againit the Com-
monwealth, one of them faid, * The blame laid on-them was
mjuﬂ' for they, being fubje& to the controul of the laws,
which had given an '1'1pea]. from them to the 1.:,: ple, wanted
flrength in LJILu magiftracy, more than they did in Lhtn nvinds,
£0 mﬂh.t the vengeance -:'uc to a crime of - this nature. ij:-r::
m’-.' "o J,m rs 30 Jotwa v i Je d etiam libero F\;J.“HE'&'{'N[ :.rrrrfm TP -
culin. oo d ra!‘.[r.. )r Fatorem - Laucinin Qrff/frwm d ’l Furdiv. )

That there was need of a man, not-only  courageous, bni;
n:urcnxr::'_.r‘?‘.;‘..‘, #ot, fettered with the re f; @ity r;"' thellaws,
He therefore would name Lucius é{faff’:m dictator.’
I'he whole fenate approving it, Lucius Quintius was accotd-
ly. named to ithat office;; and the next.day guards of fol-
diers having been p'.ﬂu.r‘ 111 the forum, Caius Servilius Ahala,
whom he had appointed his general'of the horfe, cited Melius,

\;: E ¢4
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by his orders, to come before his tribunal, and:anfiwerthiere to
the charge bmu rht againft him in the fenate. ’i'rt, he calling
on 'the: people to fuccour -him in this danger, which; iu, imj
was drawn upon him by his kindnefs to them aud the mal
the fepate, {fome of them refeued him from the hands of an ofe
ficer, who was L‘mnw tocarry him before the :Im.um : wi 1L1:1|.n 5
*m.1| us, .11111 ed by a band of young pa tricians, followed him
in 1, in which he had taken refuge, and killed him
there with J is.own hand: after which, con L.|.-.L.] over with th
blood he had fhed, he went back to Quintius, and told him w h i
hehad done: . That magiftrate praifed him for baving frevd the
republick; and then, in an hatangue which he made to the
people, whom the fight of this. deed lm{; thrown into a
tumult,  declared, ;qumm Jure cafum, etiam fi r
mitne infons fuerity, qui vocatus a magifiro ;{m. um ad dilatorem
et,) f"m Meelius, !ﬁo,rw’ be were innocent of aa;‘-hﬁw
7o make fw,u felf king of Rome, aoish which he bad been char ged,
was yet juftly put to death, becaufe, baving been cited Jay the

5

Cof the horfe to come before the diftator, he did not

s
L
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\\ hen we confider, that this man was probably ULH]["'} of no
other treafon, than affe@ing to render himfelf too popu ar, by lar-
gefles ufmm to'the wmp!'_, ina time of great dearth ; it muft ap-
pear that a pmu-, which, upon fuch an occafion, could fo fud-
denly be called forth, and f: violently exercifed, was not VET'y CON~
fiftent with the mvd -boafted hl\utv of the lunmm republick.

The cmlhuumn of that ftate 1s ]n'ulf:d by Poly bwa as ‘@ Polyb.1 ,vi.
happy mixture: of monarchy, ariftocracy, and democ racy,
but the mddlmlmp Lu:-ught into it a Lmd of domination
more properly tyrannical than regal.

For, i a limited menarchy, the king is net abfolute, but
reflrained by the laws, and his minifters are :L-pu:ji ible to the
other ‘eftates of the kingdom, or the courts of judicature
therein,  for any' abufe 0F his power: but a di®ator in

F 2 Rome
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Rome (abfolutus legum vinculus) was abfolved by his office from
all reftraints of the laws, and not accountable to the fenate, or af-
{embly of the people, or any other jurifdi&tion, forany act he had
done in the exercife of his charge, however arbitrary or illegal.
If it be faid, that the regal power in the Roman conftitution was
exercifed by confuls, and the dicatorfhip was only an extra-
ordinary remedy, to which recourfe was had in fudden emer-
gencies, when the ordinary courfe of government was unable
to anfwer the exigency of the flate, or provide for its fafety, T
anfwer, that not only the confuls, or the fenate, or both-thefe
powers united, but the people alfo as one conflitutional part of
the Roman commonwealth, ought to have judged of the ne-
ceflity of employing this remedy, fo dangerous to their free-
dom, and without their confent it never fhould have 'beca
ufed. Thus, in England, where a mixed conflitution. of
vernment unites the powers of monarchy, ariftocracy,
democracy, much more happily than that of Rome everdid,
evenin it's beft ftate, (as I hope to fhew in. the courfe of thefe
remarks) if extraordinary dangers require that the' ' Habeas
Corpus law (the great fecurity of our freedom) thould for a
tme be fufpended, it can only be dene by the joint advice and
authority of the whole legiflature:  And if, in any cafe whers
delay would be fatal, the fafety of the publick apparently ob-
liges the king, in whom:alone the executive power refides; to
aé againtt this or any other law, withouthaving been previoufly
impowered fo to do by both houfes of parliament, ~his mini-
fters are relponfible for it to their country, and can no-other-
wife be fecured than by a bill of indemmity, which, if the ne-
ceffity pleaded for their juftification is found ‘to have been real}
the lords and commons will not refufe to pafs.. Buot, in Ronie,
a fingle confuly- agreeing with the fenate to name a di&ator,
without the concurrence and againft the will: of the people;
might fubjeét, at any time, the liberty and the life of every
Roman citizen to the arbitrary power’ of one-man, fet above
all
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all the laws,  and 0, np way refponfible, for the exercife of his
snty,. to the juitice of the ftate. Indeced, after the.
end of the fecond Punie war, the fenate itfelf grew Ebjc;ﬁous of
the danger of this ofhice, f[;;u, for 120 years bLleL Sylla took
:lf., no dictator, was Llimpuinlr:f.}, The manner in which he chofe
to have it conferred on him demands obfervation.

Both the confuls of the year 670, from the bul]dmg of LI‘L:¢
Rome, having perifhed in the war which Sylla and his fricnds . 1.
made againit tht:n, he notified to the fenate, that, agreeably
to.the cuftom of their anceflors in fuch cales, they fhould.
greate an nterrex, to holc 1 the comitia for electing new confuls.
They named to that office the prefident of the fenate, Lucius
Valerius Flaccus, to whom Svlla wrote, and bade him repoit
his opinion to the people, that the prefent fate of affairs re-
quired the appointment of a di@ator; not for the term.of fix
months, but:till the whole commonwealth, and every part of
the f“mpirc, which the civil wars had thaken, fhould be more
firn 11} fertled, and brought into better order ; adding, at the
end: of his letter, Lh—t it the fenate approved it, he oftered
himfelf 'to do the republick this fervice. His offer was un-
derftood to be a Lf,-m.nu-z\.d : he therefore was named di&ator by
the #nterrex, without any term being fixed for the cxl“l';:':f_:n
of his, office ; and thus (fays \ npian) the diflatorfbip, whichloid:
bad bef en & Lyraniy limited to a frf t time, this reffraint
became a Ly aniy _,-.;,!."?fc.e.-.
the di&aior content with Ll‘.ia indefinite p"u-

s power; but caufed a law to be lﬂnpolu.tl

'Ir.h EIE

[ bis :h:‘ra, ".,‘Ta"‘
g Jf’.-:..-.‘ o de ’:r*‘f‘ﬁ, w7
ot g:grial, any citizen J;’ Rome, acsording o bis i-r‘-;.'r__)rm 2.
Cicero, ipe ::nang of this law, in one of his orations, callsDe Lege A-

3 7 » erarid, con.
e 2he. gnofi 4 and the moft un f'f‘rc a law, that bad ever been), Rullum,.
)fl-ﬂ[lc. 3

is treatife De Legibus, confiders it as null andOnat 13
15 £ Pl & 3 ¢ Ue L:::cm 8
woid, in dtfelf..  Yer ta fuch an extreme degree of fervility;_;.
were

1 j Ml |
i}i'L".li'l.'L', wWilciy >

ang: gutborized |
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were the people and fenate reduced; that it was enaded with
out the leaf} Dp'wﬁtiou; and Sylla  rewarded Flaceus  for
having been the 1..(‘);‘1{‘11““&1 of it, by naming him to the dig-
nity.ot his general of the horfe!

Having thus, under the colour of a legal authority, affumed
the moft :L'.liit;-'iu'-'- and enormous d;:"l.m!_ii'm, he  made feveral
laws for E.!L’ et ch i;'ﬂv tending to raife L]lu

ttl J.]l;L.L \)i I.J.L 1L 111

power r of the {fenate. This was contrary to-the l*ul icy of every
other tyrant, who, either at Ru:'.“.t, or elfewhere, had ever
Llj]lt":;] a frec country! But the fpiric of party. was ftrong in

Sylla’'s mind; and, as all his greateft enemics had courted the
[n.u e, l‘-.f.; W5 led by refentment, and by every connexion he
had hither ; favour the nobles, In a&ingon this
ixl;m his lTlI'J'll._' al ol 1]Ld ‘as, to reduce the ;ILIII!I()]'.lL:,-' of the
tribunes of the =‘=‘f'I*L, I,:..L, before I H‘iw notice of ; what | he
did to that purpole, fome account muft be given of the nature
and power of the L‘i'i'f‘.--'.mit'"i office

About fifteen years after the ufv 1lfion of T arquin, in the
26oth vear of Rome, the people obtained, by a ticaty with
luc {enate, that the ey fhould, for the future, have magiftrates of

eir own, whofe mr]nm {hould be deemed 11wiUL1b|\ facred 3
.;mi that no patrician fhould be capable of |]uld1[1u‘ this magif-
tracy, which, by what was called inzerceffion, |md a power to
protect them againft.any in juries from the confuls or fenate.
-{e magiftrates, at their fick inflitution, was
five, and continued fo till the year of Rome 296, when it was
augmented to ten, and never afterwards altered.. . They were
annually chofen; and a law was made, in the year of Rome
282, that the eleéions fhould be in the affembly of the people,
not lj_y centuries, but by tribes, from which the patricians were
entirely (.:{L]IILLJ, and where, the loweft of the populace always
making a majority, the fenfe of the better fort was little regard-
ed. Suun after their firft creation, the tribunes added to the
power of proteéting the people that of acculing the nobles and

ey
Jtath "!'3

._.-.' t+r
med %)

gail
|
LI1C
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judging them by the people, and of flopping, by a megative
from any one of their number, any decree of the fenate! Thele
points being gained notwithftanding all the force of 2 warm op-
pofition on the part of the nobles, the tribunes in procefs of
time extended  their authority to a right of propofing any law
to the people without the affent of the fenate, and referring to
them any bufinefs treated of in that houfe,

The exercife of thefe powers was carried on with a violence
more refembling the anarchy of a flate of war, than the orderly
adls of 'regular magiftrates in a well-fettled commenwealth.
Tiberius Gracchus, in the year of Rome 619, forbade any pub-
lick bufinefs to be carried on in the city, till, notwithftanding
the oppolition of one of his collegues, his Agrarian law had
been propofed to the people. He alfo fealed up the door of the
treafury, that none of the quaftors, who had the adminifiration
of the publick revenue, might enter into it; and flopped the
pretors from performing the duty of their office in trying of
caufes, by threatening them with fines, till every obftacle to his

legiflation from any other nagiitrate thould have been remaved.

In the year of Rome 614, the tribunes of the peaple contend- Liv. 1. 1y,
ing for what ‘they had no right to, that each of them fhould®

have a)power to exempt from the obligation of military fervi
ten citizens at his: choice; and the confuls of t}
the attempt, they ordered both thofe fupreme 1

. . 1 pu 0
carried ‘to prifon: which was accordingly ¢

which the whele maje

- e b Facl
of the confular

fented the repal, was violated and def

of the tribunitial power 'had' been

'd. 1f fuch exertions

the povernment

muft have fallen into 2 ‘mere demi
into a tyrannical oliy in ‘tl
the adminifirat
five perfons
to the extravaganees of it, by the oppofition of fome one among

thofe magi

T, 1adeed,

bR relig Bl 1 r
il the LHDUnes 5. DUL

and alterwardsbetween ten, acheck was ufualls oven
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See Livy, many occafions, the fenate had I'Ct'tlu]'ﬂ,‘, p"Lrt;L‘LﬂlL'E}' in their
 “o4 contelt with Tiberius Gracchus about his Agrarian laws, the
pafling of which they obitru&ted by the i leltLlil"‘f‘l or negative
of I\larcus d&avius, one of his unll’hl. es: nor could 11(: any
otherwife get over that obftacle, than ln caufing the people to
lbet ol depole Okt.wms, if he would not defift from t,] at oppol fition
tem. Sup. Which his magiltracy gave him a right to make, This \dn ver
piem. been done inany otherinftance, and was then confidered by many
as an odious act of violence,. which, for the plh:rpo[cs of aia&mus
demagogue, hawmnm violated the fan&ity given by the laws
to Elm perfon of a tribune, and tended to deftroy the facred
sower of that office by the people themfelves. But Gracchus
pleaded, with great force, the neceflity of it, in order to pre-
vent the betraying of the people, in points of the higheft mo-
ment, by fome of lllc:n fe very magiftrates who were inftituted to
ferve them. ~ And it muft be confeft that the blame of this ir-
regular aét ought lefs. to fall on him than on the bad con-
flitution of the magiftracy itfclf. As upanimity in all thofe
invelled therewith could feldom be ho ped for, the only means
of giving confiftency to it, and carrying things on in a quiet
aud orderly courfe, would have been lhg deciding of all diffe~
rences among them, by a majority of votes: bur, ca ach having
a power, by his i*nﬁ|c‘ op pc‘htmn to flop any act of his c.c:l
legues, the oir[hnwv ni one was fufficient to obftru& any bufi-
nefs ; and that 1 impe ediment could not be removed by any other

method than depriving him of his office.

NOTES
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Y. 34. And the afunlwnetbod was, for theifenate to decree, #pon
any great exigency, that a dilator fould be made, ando
direft ‘on what perfon of confular dignity the nomination
Vhould “fall.

In'relating the tranfa&ions of the year 318 from: the building
of Rome, Livy ufes thefc words, ¢ Major itaque ex civibus a-
miffisdolor .quamztitia fufis hoftibus fuit; et fematur (ut in
trepidis rebus) diflatorem dici Mamercum ABmilium Juffit.”

See alfo other proofs of their exercifing this power, which the

fame hiftorian gives, L v, c. 46. Ann. Urb, Condit. 317.

L ix. c. 38. Ann. Urb. Condit. 444.

Yet we find that fome confuls did net think themfelves
bound to ebey fuch an order: for (as Livy alfo informs us) in L. iv-c. 6.
the year of Rome 324, the fenate, alarmed at the extraordic
nary preparations-of the Zqui and Volfci againft the Roman
ftate, and ftill mere apprehenfive of bad confequences from the
dicord between the two confuls, who differed in all counfels
the one from the other, recurred to the expedient of creating
a dictator: but thofe magiftrates, fo difcordant in all other
points, agreed in pertinacioufly refufing to name ene: where-
upon, as the danger, by new intelligences brought, feemed to
be more and more dreadful, Quintus Servilius Prifcus, who,
with a great reputation, had held the higheft dignities of the
commonwealth, applying himfelf to fome of the tribunes of
the people, who were prefent in the fenate-houfe, teld them,
the [enate called upon them in that extremity to compell thy
confuls, by their power, to mame a diftator.

There had never been a precedent, either of {uch a refufal
on the part.of the confuls, or of {uch an application on the
part of the femate. The tribunes, glad of the opportunity te

ﬂ.‘dgll‘. ent
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augment their, power, after confulting apart with all their

C.nifcgut‘s, declared, It was their pleafire, that the confuls
Sfhould obey the decree of the fenate; and, if thefe flould perfift
in a longer refiffance againft it, they would fend them to prifon.
The confuls, chufing (fays Livy) to bé overcome by the tri-
bunes rather than by the fenate, vielded to this command ;
but not without a proteft againft the injury done to the confu-
lar power, which the fenate thus betrayed. Nor yet could
they agree which fhould name the dictator, but ended the dif-
pute by cafting lots. :

In the year of Rome 347, when the confular office was

exercifed by three mulitary tribunes, inflead of two confuls,

thefe making a refiftance to a decree of the fenate for creating
a di@ator, the tribunes of the people were again applied to by
that body, for the aid of their power to force a compliance :
but they, difcontented at feeing the plcbci:ms pt‘rputualiy ex-
cluded, by the influence and. intrigues of the patricians, from
the military tribunefhip, to which, by law, they might attain,
though not to the confulthip, fullenly refuled their afliftance.
Yet they faid, that, when all the dignities of the ftate thould
be, without diftin&ion, communicated to:the people, 2bey
would then take good care that the decrees of the fenate Should
wot. be made ineffelual by any arrogance of the magifirates.
This refource having failed, the contention was kept up be-
tween the fenate and two of the military tribunes ; who, think-
ing themfelves equal tothe conduct of the war, complained * that
the dignity they had obtained from the people, fhould be thus
taken from themi: but the third faid, that hitherto he had re-
mained filent, becaufe he rather defired that his collegues
fhould yield to the authority of the {fenate, without any force
upon them, than fuffer the power of the tribunes of the people
to be implored againit them. = That even now he would wil-
lingly give them more time to-alter their opinion, if the exi-
gency of the ftate could bear that delay 3 buty as the neceflity

2 of
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of war would not wait for longer confultations, he would
prefer the fervice of the publick to their good-will, and con-
tenting himfelf with the fole 'utthc-rit} of the fenate (whatever

nppafltmn might be made againft it) would name a di@ator
that night.” Iif did fo; J[ld this fthews, that any one of the
confuls, or military tribunes, with confular power, mi ight
name a difator without the conlent of his Lu]lt%u& or (.o]_
legues : the reafon of which, doubtlefs, was, that the natural
unwillingnefs in the mind of fuch a magiftrate, to make over
to another the {upreme command, would probably hinder its
being unnecefiarily or wantonly done; but on many occafions
a contrary L‘lupo‘r jon might be well apprehended ; and the

abfence of one Luniu., or milita ary tribune, on the pulhck er-

vice abroad, might happen to d]Ltppmnt the defire of the fe-
nate, if the concurrence of both confuls, or of all the military
tribunes, had been neceflary to this ac.

In the year of Rome 542, the fenate decreed,: that the
conful, before he went out of the city, fould ot the people
whom they would be pleafed to bave hint name diftator, and
fhouid name the perfon they ordered; adding, that, if the conful
refufed to refer this matter to the people, the prator thould
do it; and, if the prator would not, ‘it thould be done by the
tribunes. The (‘onihl did refufe, declaring th.*.l: he would not
confult the pcop e on a matter which was in bis vwn power,
and forbade the pretor to do it; whercupon it was done by the
tribunes of the people, gud the 1—f=;ujr le enatted, that 8 wintus Ful-
vits, who was then at Capua, fhould .  Hiétat ( 1i'LL'*-l
coniul {fe populum 1'ugat=.:1'u:1'1 negaflet, guod flise poteficiis ¢
pretoremque vetuiffet rogare 5 tribun plebis” rogaruit j.-.-
befque Jeivity, ut . Fulvius, qui tum ad C'.r;_‘,-'.-_‘:g;-;;. erat, dic-
tator dicere LU,

I find no other inftance in the Roman hiftory of the fe-
nate’s fubmitting to the will of I(; ].-'-..L'IP.L, the nomination of

the per fon who fhould be raifed to this office.
G z The
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The purpofe of creating a dictator at this time was only that
tlie comitia, or aflémbly of the pﬁﬂillh for eleéting the ma-
giftrates of the enfuing year, might be hield by that Dfi‘l(,x.l n=
ﬁe.ui of one aPthe confulé’ 219t hﬂmr' neceffiry that both qmuhr
abfent from Rome upon mtinlr\ fer un, in their. fevera¥
1:1‘0 inces, wlien the affembly was held:  The caufe of referring
the affair to the lwupk, in this extraordinary manner, was a
difference which arofe between the fénate and the conful,
M. Valerius Lavinus 3 the latter chufing to name M. Valerius
Meffalla, wlto commanded the Roman fleet in Sicily, to whicl
rovince he was cru*"ng; and the fathers denying-that a dictator
could legally be named‘out of Ttaly, ‘Fhe difpute was ended;
in confequence of 'the: decree of the people, by the other confuly
Mareellus, being fent-for to-Rome; and naming Quintus F ulvius;
agreeably to their order.

P. 34. * He tells us, that the fenate reproaching thé confuls with
a negle@ of their duty, fornot having exerted the authority of
t]u.lr chﬂrge, topunifth a mnlplruy of the Roman kmuhr, SPL.-
rius Mzlius, with fome tribunes of the people, .againft thL com-
monwealth, one of them faid, The blame laid on them was wun-
‘,'ﬂ,’" :_for they; being -fubjeft to the controul of the laws, which bad
given an ﬂppmfj.: om them to the ;’Jf;ju, , wanted j;fnf)‘u’: in

their magifiracy, more than they did in their min ds, to inflit? the
vengeance due to a crime of this nature. That there was need of
a man, not only courageous, but moreover free, and um’f*:‘fmsd
with the refiraints of the lows, He therefore wonld name Lucius
RQuintius diffator. The words of Livy are thefe: lum Titus
Quintius, confules immerito in crepari, ait, gui conflrilti legibus
de prrwrrz’ram ad diffolvendum imperium latis, nequaguan
tantum virium in magifiratu, ad eam rem pro atrocitare vin-
dicandum, quantum animi baberent.  Opus effe non forts foluns
wiro, fed etiam libero exfolutogue legum wvinculis.  Itague fe
dictatorem Lucium RQuintium diflurum.”

+ : Thefe
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Thele words feem entirely to overturn the opinion of fome
learned writers on the Roman hiftory, thae the law, propofed
by the confuls, Horatius and Valerius, in the year ‘of Rome
306, eftablifhed a right of appeali

ling to the. people againft the
aéts or decrees of a diftator, For, had this been true, it would
have been the groffeft abfurdity for Livy to make T, Quintius,-
no more than ten years afterwards, (ann. U. C, 316) g@ve it
as a reafon for naming a di@ator, that thesconfuls, being. fub-
Jeé? 1o the laws of appeal; had not frength in theis magiftracy’
fufficient for-the exigency of the ftate at that time, A magif=
trate egually fubjelt ro the laws of appeal, could not have {up-
plied the defe& of power in them. But the, hiftorian fays ex=
prefsly, that the diQator was free from that reftraint, /Jiber ex=
Jotutufgue Jegum vinculis,  Indeed it appears that the law of
Horatius - and Valerius had no reference to the di@atorial
office, the objeét of it being to prevent the introduétion of any
new-invented magiftracy, fuch as' the decemvirate had -been;
without the controul of an appeal to thespeople. Livywrites ofL.ii. c. ss.
wthus: ¢ _ham deinde confularem legem de provecatione, unicum
prafditin. libertatisy decemvirali potefiate everfam, non refii-
tuunt modoy fed etiam in pofterum muniunt: fancizndo novam
legem, ne quis wilum ﬁ,’(J’g':-";'r.';f":'r'."!(?ﬂ' Jfine provocatione crearet, gui
creaffet eum jus fafgue effer oceidi, meve ea cedes capitalis noxe
haberetur.” 'The didtator fhip certainly was not a magiftracy
ereated after this law, having been eftablithed long betore, in
the year of Rome 253 or-259. And what power the Jaw e
diflatore creande had originally given to it, the fame hiftorian
informs us in the following words + ¢ Creato diatore primm
Rom, poftquam praferrl fecures viderunt, magnus: plebem
metus inceflit, ut intentiores effent ad dicto parendum. - Neque
enim, utin confulibus, qui pari poteftate erant; alterius aux-
ilium, #egue provocatio erat, nec ullum, nift in . curd. parends
auxtbium.” It was therefore a power without appeal, either

to any other magiftrate or to the peopl
o [ =] i

¢; a power againft the
terrar
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terror -of which the people had no help, but unrefifling obe-
dience. And this refutes the opinion of Algernoon Sidney,
who, in his celebrated Eflay on Government, contends that
when di@ators are faid to have been fine provocatione, it 1s
only to be underftood in relation to other magiftrates, and not
to the people; which, he fays, “1s clearly proved in the
¢«.cafe of Quintus Fabius, whom Papirius, the di&ator,
<t wyould have put to death (Liv. L. i, € 33.) Tribunos plebis
« gppello (fays Fabius's father) ef proveco ad populur, eumgque

“_pibi fugionti exercitus tut, Sugienti [enatus judicium, Judi-
S cem fero, qui certe unus plufguam tua diffatura poteft pol=
“Jetque: widero ceffurufne fis provecationiy cui Tullus Hof
S silius  ceffir#7

But, if we look to what followed (as the fame hiftoran re-
Jates it) we fhall find that Papirius continued firm in afferting
the majefty of his office; and, though he fpared the life of
Fabius, ‘at the interceflion of the people, yet he took care to
exprels, that the offender was not faved by any reverfal or
over-ruling of the fentence which he had paft againt him, nor
by any Tight in the tribunes, or in the people, to help him,
but was given to their prayers. ‘¢ Stupentes tribunos, et fuam
¢ jam vicem magis anxios, quam €jus, cui auxilium ab fe pe-
« tebatur, liberavit onere confenfus populi Romani ad preces

< gt obteflationem verfus, ut fibi penam magifiri equitum dic-
%< rator remitteret, tribuni quoque inclinatam rem in preces futb=

. 7 . . .
& fouti orare ditatorem infiffunt wut veniam errori bumane,
« geniam adolefcentie Q. Fabii daret, fatis eum peenarum de-

¢ diffe. Jam ipfe adolefcens, jam pater M. Fabius conrenti~

“ omis obliti procumbere ad genua, et iram deprecars diftatoris.
« Tum dicator, filentio facto, bene habet, inquit, Quuirites,
s¢ yicit difeiplina militaris; wiciz imperii majeflas, que in dif-
¢ ¢rimine fuerunt, an ulla poft hunc diem effent. Non
< noxz eximitar Q. Fabius, qui contra edi@um imperatords
46 pugnavit; fed noxe damnatus donatur populo Romano,

¢ donatur
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¢ donatur tribunitiz potcﬁ;lti, precarium non juﬂum auxilium
¢ ferenti.”

From all this it appears, that no lawful authority in
the tribunes or people of Rome delivered Q. Fabius from
the fentence pt'nnuuncc{! by the diGtatorial power. He was
-::-111}' faved becaufe they fupplicated for him; and thei Jup-
_;1' ications themielves were a very fufficient lmnf that no appeal
Jay to them. They might indeed (as the right of making laws
was in them, efpecially with the confent of the fenate) have
paffed a law (plebifcitum) to reftrain the di@atorial power
fmm a&ting againft Fabius, as they afterwards did pafs one, in

favour of \Imucms, to render the power of the mafter of theriv.1.

horfe equal to that of the difator: for laws may be made™
repugnant to the principles of any conflitution by an abufe of
the lecriﬂatiw authority in thofe to whom it is trufted: and
this, it feems, was what Papirius apprehended; but he firmly
I"‘]"Llnt.lll'l(‘_d the conftitutional power belonging to his office, of
'udﬂmf in this cafe without the umn(ml of any appeal
to them; and this independency, afferted by lmn, they in
effe& acknowledged, when they had recourfe to entreatics
;':g:;mﬁ the execution of his decree, inftead of reverfling it, or
ftopping it’s effe@®, by any a& of theirs.
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