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OBSERVATIONS

O N

The ROMAN HISTORY.

IN the early part of my youth I wrote a little treatife, en¬
titled Obfervations on the Life of Cicero, which went

through two editions ; the firft coming out in the year 1731 , the
fecond in the year 1741 . During the laft of thefe years Dr.
Middleton alfo publifhed his Life of Cicero, in the preface to
which elegant and elaborate work he did me the honour to
take fome notice of mine , and expreffed a wifh that I mould
re-conlider the fubje£t in a more extenfive view of that great
man 's whole conduit . Finding my mind difengaged from
other occupations , I now obey that call ; and , upon examining
the p-eneral ftate of the times in which Cicero lived, I have made/-
fome reflections, which induce me to enlarge my nrft defign,
fo as to take in the whole period from the firft alteration of
the Roman republick into an abfolute monarchy , by the Abort
ufurpation of Cornelius Sylla, to the final fettlement of the
Imperial power, another fpecies of defpotifm , no lefs violently

affumed,
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afiunied , but more moderately exeixifed, and more artfully

conftituted , by Auguftus Csefar.
The means by which Sylla, after a dangerous conteft , ob¬

tained an uncontrouled dominion over Rome , are fo well fet

v.-piut. forth by Plutarch , that no comment upon them will be necef-

MarS}il"& fary here . I fhall only take notice of a weighty obfervation , made

App. Alex- by another hiftorian , who wrote in thofe times , viz . that the

Benocivui/armyj which , under the command of this conful , expelled

!■•}• 'Caius Marius and all his party out of Rome , was the firfl

Roman army which ever had entered into that city in a hojiile

-manner . To this I will add , that Sylla was the firft Roman

general who ventured to reiift a decree of the people, how¬

ever ill procured , and to continue himfelf in the command of

an army againft their orders , by the aid and ftrength of that

army . But it muft be alfo obferved, that although the dif-

fentions preceding this event had not rifen to the heighth of

civil war, yet for fome time before thefe legions drew their

fwords in their general 's'quarrel , the violent outrages of the

tribune Sulpicius and his armed band of ruffians, which he

called his Anti -fenate , had , in effeft , deftroyed the legal go¬

vernment and liberty of the ftate . Nor was it only the fury

of a popular fa&ion which had produced thefe diforders . By

the barbarous murder of Tiberius Gracchus the fen. ' tfelf had

fet the example of fuch pernicious riots . The laws, which

could not guard the facred perfon of a tribune from the clubs

of a mob brought againft him by the nobles , became as unable

to protect the nobles from the daggers of villains, banded to¬

gether againft them by feditious plebeians . And this anarchy

foon conftrained both parties to refort to a military force.

At the end of the civil war Sylla found himfelf mafter of

the Roman Commonwealth . Had he then fheathed the ;fword,

without doing any injury to the freedom of his country , he

would have been ranked among her greateft heroes : butj

;againft the whole tenor of his former behaviour , he /hewed

4
himfelf
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•himfelf a v/orfe tyrant than Marius had been in the utmoft ex-
ceffes of his defpotifm and cruelty , after Cinna had broughthim back to Rome.

It would be out of the compafs of what I propofe in thefe
remarks;, were I to relate all the horrors of the bloody profcrip-
tion carried on by Sylla's orders : but , concerning . the ma-
giftracy , under the name of which he chofe to exercife his ty¬
ranny , (I mean the dictatorfhip ) fomething muft be faid in
this place.

The inftitution of this office was almoft coaeval with the
liberty of Rome . Twelve years after the expuliion of Tarquin
the Proud , or, as fome reckon , only eight , (it a lex jubebat de Uv̂ - 'udi&atore creando lata )̂ a law was made for the creating of a
dictator , with a power fuperior to that of all other officers,
military or civil, and fubjecl to no appeal , being only retrained
by the following limitations — that it was to be exercifed within
the bounds of Italy , and not for more than fix months . The
idea of it feems to have been taken from Alba , of which cityLiv. ut <*u-the Romans were a colony , and may therefore have adopted, pra*
without much deliberation , what had been praclifed there :
but the occafion of their having recourfe to it was (according
to Livy) the inftant dread of a war , which thirty Latin cities,
confeder ?* with the Sabines, threatened to make againftRome.

Other reafons have been given , but this feems the moft pro¬
bable ; becaufe military operations are better carried on by a
lingle commander , than by two equal chiefs ; and the people, at
a time of imminent danger , might more eafily be induced to
conltitute fuch an officer for the defence of their country againft
foreign enemies, than if the law had been firft propofed by the
fenate for any political purpofe . Yet they fhould .have con-
fidered , that the dictatorial power extended over the ftate , as
well as over the army , and that the nobles might ufe it as an
engine againft them upon other occaftons.Vol . I . F The
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The nomination of this magiftrate appears to have been

affigned by law to either of the two confuls ; but the choice
was confined to fome one of thofe fenators who had before ob¬
tained the confulfhip : and the ufual method was, for the fenate
to decree, upon any great exigency , that a di&ator mould be
made , and to dire£t on what perfon of confuiar dignity the
nomination mould fall . Yet it was in the power of either of
the confuls, without any order from them, and without the ap¬
probation of his colleague , to name , of his own accord , any
confuiar fenator to this fupreme magiftracy ; and their appro¬
bation , concurring with fuch an appointment , fully ratified
and confirmed it, however difagreeable it might be to the
people . A remarkable inftance of this , and likewife of the
ufe occafionally made of the dictatorial power for the purpofes

L„w. c. 13, of the fenate, occurs in the account which is given by Livy of
An u b events °^ tne y ear 3 *^ f~rorri tne building of Rome , He
Gondii.316.tells us, that the fenate reproaching the confuls with a negleci

of their duty , for not having exerted the authority of their
charge to punifh a confpiracy of the Roman knight , Spurius
Mselius, with fome tribunes of the people , again If the Com¬
monwealth , one of them faid, " The blame laid on them was
tinjlift : for they , being fubject to the controul of the laws,
which had given an appeal from them to the people , wanted
ftrength in their magiftracy , more than they did in their minds,
to inflict the vengeance due to a crime of this nature . (Opus
ejje no?t forti folum viroy fed etiam liber0 exfolutoque legum <vin -
culls. Itaque fe dlElatorem Lucium ^ uintium diSturum .)
That there was need of a man , not only courageous , but
moreover free > and not fettered with the reflraints of the, laws,.
He therefore would name Lucius ^ uintius diSlatorf

The whole fenate approving it , Lucius Quintius was accord-
. ingly named to that office ; and the next day guards of ioi-

diers having been placed in the forum , Cat us Servilius Ahala,
whom he had appointed his general of the horfe, cited Meelius,

3 by
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by his orders , to come before his tribunal , and anfwer there to
the charge brought againft him in the fenate. But, he calling
on the people to fuccour him in this danger , which , he faid,
was drawn upon him by his kindnefs to them and the malice of
the fepate , fome of them refcued him from the hands of an of¬
ficer, who was going to carry him before the dictator : whereupon
Servilius, affifted by a band of young patricians , followed him
into the crowd , in which he had taken refuge, and killed him
there with his own hand : after which , covered over with the
blood he had fried, he went back to Quintius , and told him what
lie had done . That magi {irate praifed him for having freed the
republick ; and then , in an harangue which he made to the
people , whom the fight of this deed had thrown into a
tumult , declared , [Malium jure cafum , etiam ft regni cri-
mine infons fuerit , qui vocatus a magiflro equitum ad di&atore?n
non veniffet,) 'That Melius , though he were innocent of afpiring
to make himfelf king of Rome, with which he had been charged,
was yet jufly put to death , becaufe, having been cited by the
?nafler of the horfe, to come before the ditlator , he did not
co??te.

When we confider , that this man was probably guilty of no
other treafon , than affecting to render himfelf too popular , by lar-
gefTes of corn to the people , in a time of great dearth ; it mult ap¬
pear that a power , which , upon fuch an occafion, could fo fud-
denly be called forth , and fo violently exercifed , was not very con-
liftent with the much -boafted liberty of the Roman republick.

The conftitution of that ftate is praifed by Polybius , as aPolyb.i >v
happy mixture of monarchy , ariftocracy , and democracy,
but the dicTiatorfhip brought into it a kind of domination
more properly tyrannical than regal.

For , in a limited monarchy , the king is not abfolute ? but
reftrained by the laws, and his ministers are refponfible to the
other eftates of the kingdom , or the courts of judicature
therein , for any abufe of his power : but a dictator in

F 2 Rome



OBSERVATIONS ON

Rome (abfolutus legum vinculus) w&$abfolved by his office from
all reftraints of the laws, and not accountable to the fenate, or af-
fembly of the people , or any other jurifdiction , for any aft he had
done in the exercife of his charge , however arbitrary or illegal.
If it be faid, that the regal power in the Roman conftitution was
exercifed by confuls, and the di&atorfhip was only an extra¬
ordinary remedy , to which recourfe was had in fudden emer¬
gencies, when the ordinary courfe of government was unable
to anfwer the exigency of the ftate , or provide for its fafety, I
anfwer , that not only the confuls , or the fenate , or both thefe
powers united , but the people alfo as one conftitutional part of
the Roman commonwealth , ought to have judged of the ne-
eeffity of employing this remedy , fo dangerous to their free¬
dom , and without their confent it never fhould have been
ufed. Thus , in England , where a mixed -conftitution -of go¬
vernment unites the powers of monarchy , ariftocracy, . and
democracy , much more happily than that of Rome ever did,
even in it's beft ftate, (as I hope to fhew in the courfe of thefe
remarks ) if extraordinary dangers- require that the Habeas
Corpus law (the great fecurity of our freedom ) fhould for a
time be fufpendedj it can only be done by the joint advice and
authority of the whole legiflature : And if, in any cafe whers
delay would be fatal - the fafety of the publick apparently ob¬
liges the king , in whom -alone the executive power reftdes,. to
a& againft this or any other law, without having been previoufly
im powered fo to do by both -houfes of parliament , his minir
fters are reiponfible for it to their country , and can no : other-
wife be fecured than by a bill of indemnity , Which, if the ne-
ceffity pleaded for their juitification is found to have been real}
the lords and commons will not refufe to pafs.- But , in Rome,
a fingle conful ., agreeing with the fenate to name a dictator, .,
without the concurrence and againft the will of the- people;
might fubjecT:, at- any time , the liberty and the life of every
Roman citizen to the arbitrary power of one man, , fe.t abovs

all,
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all the laws, and in no way refponfible, for the exercife of his
ibvereignty , to the juftice of the ft ate. Indeed , after the.
end of the fecond Punic war, the fenate itfelf grew fo jealous of
the danger of this office, that , for 120 years before Sylla took,
it , no dictator was appointed . The manner in which he chpfe
to have it conferred on him demands obfervation.

Both the confuk of the year 670, . from the building officii !*
Rome , having perifhed in the war which Sylla and his friends 1. 1.
made againft them , he notified to the fenate, that , agreeably
to the cuftora of their anceftors in fuch cafes, they mould,
create an interrex , to hold the comitia for ele&ing new confuls.
They named to that office the prefident of the fenate, Lucius
Valerius Flaccus , to whom Sylla wrote , and bade him report
his opinion to the people , that the prefent irate of affairs re¬
quired the appointment of a dictator ; not for the term ,of fix:
months , but till the whole commonwealth , and every part of
the empire , which the civil wars had fhaken , fhould be more
firmly fettled , and brought into better order ; adding , at the
end of his letter , that , if the fenate approved it, he offered-
himfelf to do the republick , this fervice.. His offer was un~
derftood to be a command : he therefore was named dictator by.

:~J*.J _ - j .

the interrex, . without any term being fixed for the expiration,
of his office ; and thus (fays Appian ) the di8l.atorfnp , whichJ"0̂ --
had before been a -tyranny limited to a ĴJjort tims, this-refrains .
being taken off, became a tyranny compleat.
.. Nor yet was the dictator content with this indefinite pro¬

longation of his power ; but caufed a law to be propofed by
the interrex to the people, ., which ratified all - his abls, what¬
ever they might be and -authorized him to put to death , with*
out a trial , any citizen of Rome, according -to his pleafure.

Cicero , fpeaking of this law, in one of his orations , callsDe Lege A-
it the moftimjufl and the mofi unlike a law, that had ever been̂ ™r£^ ™~_
made -, and in his treatife De Legibus , confiders it as null an'dP ™*- I7-
void, in itfelf Yet to inch an extreme degree of fervilityi. t cf i'5?.s

were
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were the people and fenate reduced , that it was enacted with¬
out the leaft opposition ; and Sylla rewarded Flaccus for
having been the propounder of it , by naming him to the dig¬
nity or his general of the horfe!

Having thus , under the colour of a legal authority , a/Turned
the mo ft abfolute and enormous deipotimi , he made Several
laws for the Settlement of the State, chiefly tending to raife the
power of the fenate . This was contrary to the policy of every
other tyrant , who , either at Rome , or elfewhere , had ever
enilaved a free country ! But the fpirit of party was ft long in
Sylla's mind ; and , as all his greateft enemies had courted the
people , he was led by referstment , and by every connexion he
had hitherto formed , to favour the nobles. In acting on this
plan his principal objedt was, to reduce the authority of the
tribunes of the people . But, before I take notice of what fie
did to that purpofe , fome account muft be given of the nature
and power of the tribunitial office.

•Liv. i. ii. About fifteen years after the expuifion of Tarquin , in the
Dionyf.Ha- 260th year of Rome , the people obtained , by a treaty with
lie ]. viii. the fenate , that they mould , for the future , have magistrates of

their own , whole perfons mould be deemed inviolably facred ;
and that no patrician mould be capable of holding this magis¬
tracy , which , by what was called intercejfton, had a power to
protect them againft any injuries from the confuls or fenate.

Liv. ]. iii. The number of thefe magiftrat.es, at their firft institution , was
c' 13' five , and continued fo till the year of Rome 296 , when it was

augmented to ten , and never afterwards altered . They were
annually chofen ; and a law was made , in the year of Rome

l . ii. c. 56, 282 , that the elections mould be in the arTernbly of the people,
57' not by centuries , but by tribes , from which the patricians were

entirely excluded , and where , the loweft of the populace always
making a majority , the fenfe of the better fort was little regard¬
ed . Soon after their firft creation , the tribunes added to the
power of protecting the people that of accufing the nobles and

judging
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judging them by the people , and of flopping , by a negative
from any one of their number , any decree of the fenate I Thefe
points being gained notwithstanding all the force of a warm op-
polition on the part of the nobles , the tribunes in procefs of
time extended their authority to a right of propofing any law
to the people without the afTent of the fenate, and referring to
them any bufinefs treated of in that houfe.

The exercife of thefe powers was carried on with a violence1
more refembling the anarchy of a Slate of war , than the orderly
acts of regular magistrates in a well -fettled commonwealth.
Tiberius Gracchus , in the year of Rome 619 , forbade any pub-
lick bulmefs to be carried on in the city , till , notwithstanding
the opposition of one of his collegues , his Agrarian law had
been propofed to the people . He alfo fealed up the door of the
treafury , that none of the quasStors, who had the administration
of the publick revenue , might enter into it ; and flopped the
praetors from performing the duty of their office in trying of
caufes, by threatening them with fines, till every obstacle to his
legislation from any other magiftrate Should have been removed.
In the year of Rome 614 , the tribunes of the people contend - Liv. 1. w.
ing for what they had no right to, that each of them mould 0,2,
have a power to exempt from the obligation of military fervice
ten citizens at his choice ; and the confuls of that year refilling
the attempt , they ordered both thofe fupreme magistrates to be
carried to prifon ; which was accordingly done : an ait , by
which the whole majefty of the confular power , which repre-
fented the regal , was violated and deitroyed . If fuch exertions
of the tribunitial power had been frequent , the government
rnufr. have fallen into a mere democracy , or rather , indeed,,
into a tyrannical oligarchy in the perfons of the tribunes ; but
the administration of this power being divided , at firft , between
live perfons, and afterwards between ten , a check was ufually given
to the extravagances of it , by the oppolition of fome one among
thofe magistrates to what the others propofed : and to this , on

many
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SefL̂ vy, many occafuxis, the fenate had recotirfe, particularly in their
l! iv. 48,44 'conteft with Tiberius Gracchus about his Agrarian laws, the

vi- 3f pafling of which they obftructed by the interceffion or negative
•30. et al . * S> J J ill

Appian, of Marcus Octavius , one of his coilegues : nor could he any
Epitome' otherwife get over that obltacle , than , by caufing the people to
iibri iviii. depole Qctavius , if he would not defilt from that opposition
fliem. Su'p- which his magistracy gave him a right to make . This had never
piem. been done in any other inftance , and was then conftdered by many

as an odious act of violence, ,which , for the purpofes of a factious
demagogue , flagrantly violated the fanctity given by the laws
to the perfon of a tribune , and tended to deftroy the facred
power of that office by the people themfelves . But Gracchus
pleaded , with great force, the neceffity of it, in order to pre¬
vent the betraying of the people, in points of the higheft mo¬
ment , by fome of thofe very magistrates who were instituted to
ferve them . And it muft be confeft that the blame of this ir¬

regular act ought lefs to fall on him than on the bad con¬
stitution of the magiftracy itfelf. As unanimity in all thofe
inverted therewith could feldom be hoped for, the only means
of giving conSiStency to it , and carrying things on in a quiet
and orderly courfe, would have been the deciding of all diffe¬
rences among them , by a majority of votes : but , each having
a power , by his Angle opposition , to flop any act of his coi¬
legues, the obstinacy of one was fufficient to obstruct any bufi-
nefs ; and that impediment could not be removed by any other
method than depriving him of his office.

# # # # # #

NOTES
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-N 'OT E 'S on the preceding Observations.

i \ 34 . 'And ' the ■tifualmethod was,for -thetfenate to decree, upon
any great exigency, that ,a dictator Jhould be made, and to
direct on what pezfon of confular dignity the nomination
fhould fail.
Jn relating the tranfa&ions of the year 318 from the building

of Rome , Livy ufes thefe words , " Major itaque ex -civibus a-
miffis dolor quam fetrtia fufe hoftibus fuit ; et fenatus (ut in
trepidis rebus) dictator em did Mamercum JEmilium juffttT
See alfo other proofs of their exercifing this power , which the
fame hiftorian gives, 1. iv. c . 46 . Ann . Urb , Condit . 317,
1. ix. c. 38 . Ann . Urb . Condit . 444.

Yet we find that fome confuls did not think themfelves
bound to obey fuch an order : for (as Livy alfo informs us) in L- iv.f«. 26.
the year of Rome 324 , the fenate, -alarmed at the extraordi-
nary preparations of the i£ qui and Volfci againft the Roman
ftate , and ftill more apprehenfive of bad confequences from the
difcord between the two confuls , who differed in all counfek
the one from the other , recurred to the expedient of creating
a dictator : but thofe magiftrates , fo difcordant in all other
points , agreed in pertinacioufly refufing to name one : where¬
upon , as the danger , by new intelligences brought , feenied t©
be more and more dreadful , Q̂uintus Servilius Prifcus , who,
with a great reputation , had held the higheft dignities of the
commonwealth , applying himfelf to fome of the tribunes of
the people , who were prefent in the fenate-houfe, told them,
the fenate called upon than in that extremity to compell the
confuls, by their power, to name a dictator.

There had never been a precedent , either of fuch a refufaA
on the part of the :confuls , or of fuch an application on the
part of the fenate . The tribunes , glad of the opportunity to

G augment
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augment their power, after confulting apart with all their
collegues , declared , It was their pleafare , that the confuls
foould obey the decree ofthe fen ate ', and , if thefe jhould perfifl
i?i a longer rejijlance againjl it , they would fend them to prifo ?i.

■The confuls , chufing (fays Livy) to be overcome by the tri¬
bunes rather than by the fenate, yielded to this command \
but not without a proteft againft the injury done to the confu-
lar power , which the fenate thus betrayed . Nor yet could
they agree which fhould name the di&ator , but ended the dis¬
pute by catling lots.

Liv.i.i</.58. In the year of Rome 347 , when the confular office was,
exercifed by three military tribunes , inftead of two confuls,
thefe making a refiftance to a decree of the fenate for creating
a dictator , the tribunes of the people were again applied to by
that body , for the aid of their power to force a compliance:
but they , difcontented at feeing the plebeians perpetually ex¬
cluded , by the influence and intrigues of the patricians , from
the military tribunemip , to which , by law, they might attain,,
though not to the confulfhip , fullenly refufed their affiftance.
Yet they faid, that , when all the dignities of the ftate fhould
be, without diftincYion, communicated to the people , they
would then take good care that the decrees of the fenate jhould
not be 7nade ineffectual by any arrogance of the magif rates.
This refource having failed, the contention was kept up be¬
tween the fenate and two of the military tribunes ; who , think¬
ing themfelves equal to the conduct of the war, complained " that
the dignity they had obtained from the people , fhould be thus
taken from them : but the third faid, that hitherto he had re¬
mained filent , becaufe he rather de-fired that his collegues
mould yield to the authority of the fenate , without any force
upon them , than fufTer the power of the tribunes of the people
to be implored againit them . That even now he would wil¬
lingly give them more time to .alter their opinion , if the exi¬
gency of the ftate could bear that delay ; but , as the neceflity

2 of



THE PRECEDING OBSERVATIONS - 4-3
of war would not wait for longer confultations , he would
prefer the fervice of the publick to their good-wiii , and con¬
tenting himfelf with the fole authority of the fenate (whatever
oppofition might be made againft it) would name a didator
that night ." He did fo ; and this fhews, that any one of the
confuls , or military tribunes , with confular power , might
name a di&ator without the confent of his collegue or col-
legues : the reafon of which , doubtlefs , was, that the natural
imwiHingnefs in the mind of fuch a magiftrate , to make over
to another the fupreme command , would probably hinder its
being unneceftarily or wantonly done ; but on many occalions
a contrary difpofition might be well apprehended ; and the
abfence of one conful , or military tribune , on the publick fer¬
vice abroad , might happen to difappoint the deiire of the fe¬
nate , if the concurrence of both confuls , or of all the military
tribunes , had been necefTary to this ael.

In the year of Rome 542 , the fenate decreed , that theLivy, 1.
-conful, before he went out of the city , jhould ajk the people™"' s"
whom they would be pleafed to have him name dictator , and
Jhould name the p erfon they ordered ; adding , that , if the conful
refufed to refer this matter to the people , the prastor mould
do it ; and , if the praetor would not , it mould be done by the
tribunes . The conful did refufe , declaring that he would not
confult the people on a matter which was in his own power,
and forbade the praetor to do it ; whereupon it was done by the
tribunes of the people , and the people enacted, that i ^uintus Ful-
vius, who was then at Capua , Jhould be named dictator . Quum
conful fe populum rogaturum negafTet, quod Ju <$ poteflatis eJJ'et,
praetoremque vetuiffet rogare ; tribuni plebis rogarunt , ple-
bejque fcivit , ut ^ Fulvius , qui turn ad Capuam erat , dic¬
tator diceretur.

I find no other inftancc in the Roman hiftary of the fe¬
nate ' s fubmitting to the will of the people the nomination of
the perfoii who mould be raifed to this office.

G 2 The
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The purpofe of creating a-dictator at tttis time was only that*
tile comitia , or aflembly of the people for electing the ma--
giflrates of trie enfuiug year, might be held by that officer, in-
liead of one of the coniuls ; it being neceflSry that both mould*
be abfent from Rome upon military fervice, in their feveraF
provinces , when the affembly was held . The caufe of referring*
the affair to the people , in this extraordinary manner , was a
difference which arofe between - the fenate and the confuV
M . Valerius Leevinus ; the latter chufing to name -M . Valerius*
Meflall'k, who commanded 'the Roman fleet in Sicily, to which*
province he was going ; and the fathers denying -that a dictator*
could legally be named 'out of Italy . The difpute was ended, 5
in confequence of the decree of the people , by the other conful,-
Marcellus , being lent for to Rome,"and naming Quintus Fulviusf
agreeably to their order.

P . 34 . " He tells us, that the fenate reproaching the confuls with
a neglect of their duty , for not having exerted the authority of
their charge , to punim a confpiracy of the Roman knight , Spu-
rius Melius , with fome tribunes of the people , .againft the -com-
monwealth , one of them faid, The blame laid on them was im-
juji : for they, being fubjeSl to the controul of the laws, which had
given an appeal from them to the people, wanted flrength in
their magifracy , more than they did in their minds, to infiiEi the
vengeance due to a crime of this nature . 'That there was need of
a man , not only courageous, but moreover free , and not fettered
with the refraints of the laws. He therefore would name Lucius

Condit̂ ' ^uintius diSlator . The words of Livy are thefe : Turn Titus
316. Quintius , confides immerito increpari , ait , qui confri &i legibus

de provocatione, ad diffolvendwn imperium latis , nequaquam
tantum virium in magifiratu , ad earn rem pro atrocitate vin-
dicandumy quantum animi haberent . Opus ejfe non fortifolum
viro , fed etiam libero exfolutoque legum vinculis , Itaque fs
di l̂atcrem Lucium ^ uintium di&urum "'

4 Thefe
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Thefe words feem entirely to overturn the opinion of fome

learned writers on the Roman hiftory , that the law, propofed
by the confuls , Horatius and Valerius , in the year of Rome
306 , eftabliihed a right of appealing to the people again!! the
acts,or decrees of a di&ator . For , had this been true , it would
have been the groffeft abfurdity for Livy to make T . Quintals,-
no more than ten years afterwards , (ann . U. C. 316 ) give it
as a reafon for naming a dictator , that the confuls , being fub-

jeci to the laws of appeal^ had not ftrength in their, magiftracy'
fufficient for the exigency of the ftate at that time . A magif*
trate equally fubjefl to the laws of appeal , could not have fup-;
plied the defect of,power , in them . But the , hiftorian fays ex- '
prefsly , that the dictator was free from that reftiaint , liber ex--

folutufque legum vinculis . Indeed it âppears that the law ofHoratius and Valerius had no reference to the dictatorial
office^ the object of it being to prevent the introduction of any
new -invented magiftracy , fuch as the decemvirate had been*,
without the controul of an appeal to the -people . Livy -writes. ofL. iii. c.55.
it thus : u Alt am deinde confularem legem-de provocatio?te, unicum
prafidiwn •libertatis , decemvir'ali pot eft ate everfam,non refli-
tuunt modoy fed etiam in poflerum muniunt fanciendo novam
legem, ne quis ullum magiftratum fine provocatione crearet , qui
creajfet eum jus fof que effet occidi, neve ea c^ des cap italis noxcs
haberetur ." The dictatorfhip certainly was not a magiftracy
created after this law, having been eftablifhed long before, in
the year of Rome 253 or ' 257 . And what power the law de
diclatore creando had originally given to it , the fame hiftorian
informs us in the .following words : {C Creato dictatore primum
Romas , poftquam pnpfcrri fecures viderunt , magnus plebem.
metus inceffit , ut intentiores eflent ad dido parendum , Neque
enim , ut in confulibus , qui pari poteftate erant , alterius aux-
ilium , neque provocatio erat , nec ullum, nifi in curd parendi,
auxiliumf It was therefore a power without appeal , either
to any other magiftrate cr to the people ; a power agajnft the

terror.
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terror of which the people had no help , but iinrefiltlng obe¬
dience . And this refutes the opinion of Algernoon Sidney,

3». u8. who , in his celebrated Effay on Government , contends that
when dictators are faid to have been fine provocatione, it is
only to be underftood in relation to other magiftrates , and not
to the people ; which , he lays, " is clearly proved in the
J:i cafe of Quintus Fabius , whom Papirius , the dictator,
<; would have put to death (Liv . L iii. c. 33 .) Tribunos plebis
{< appello (fays Fabius 's father ] et 'provoco ad populum, eumque
" tibi fugienti exercitus tui , fugienti fenatus judicium , judi-
*■•' cem fero , qui certe unus plufquam tua diEtatura potejl pol-
" let que: videro cejfurufne jis provocation}, cut Tullus Hof-
Mtilitis ceffit? "

Liv.viii.L g ut s if we look to what followed (as the fame hiftorian re-
34' 35' lates it) we fhall find that Papirius continued firm in afferting

the majefty of his office ; and , though he fpared the life of
Fabius , at the interceffion of the people , yet he took care to
exprefs, that the offender was not faved by any reverfal or
over-ruling of the fentence which he had paft againit him , nor
by any right in the tribunes , or in the people , to help him,
but was given to their prayers . " Stupentes tribunos , et fuam
<c jam vicem magis anxios , quam ejus, cui auxilium ab fe pe-
" tebatur , liberavit onere confenfus populi Romani ad preces
*l et obtejlationem verfus , ut Jibi pcenam magijiri equitum dic-
u tutor remitteret , tribuni quoque inclinatam rem in preces fub-
*1 fecuti or are diEiatorem injiftunt ut veniam errori humano,
'" venia?n adolefcentice Fabii daret , fatis eum peenarum de-
*" difTe. Jam ipfe adolefcens, jam pater M. Fabius contenti-
" onis obliti procumbere ad genua , et iram deprecari di&atoris^

• Turn dictator , filentio facto, bene habet , inquit , Quirkes,
&i vicit difciplina militaris ; vicit imperii majejlas , qua? in dif-
" crimine fuerunt , an ulla poft hunc diem effent . Non
%i[ noxa? eximitur Fabius , qui contra edictum imperatorfs
*" pugnavit ; fed noxas damnatus donatur populo Romano,

"donatur
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" donatur tribunitias poteftati , precarium non juftura auxilium
" ferenti ."

From all this it appears, that no lawful authority in
the tribunes or people of Rome delivered Fabius from
the fentence pronounced by the dictatorial power . He was
only laved becaufe they fupplicated for him ; and their fup-
plications themfelves were a very fufEcient proof that no appeal
Jay to them. They might indeed (as the right of making laws
was in them , efpeeially with the confent of the fenate) have
paffed a law (plehifcitum) to reftrain the dictatorial power
from a&ing againft Fabius , as they afterwards did pafs one, in
favour of Minucius , to render the power of the mafter of theLiv.
horfe equal to that of the dictator : for laws may be made x>y1,
repugnant to the principles of any conftitution by an abufe of
the legiflative authority in thofe to whom it is trufted : and
this , it feems, was what Papirius apprehended ; but he firmly
maintained the conftitutional power belonging to his office, of
judging in this cafe without the controul of any appeal
to them ; and this independency , aflerted by him , they in:
effect acknowledged , when they had reeourfe to entreaties
againft the execution of his decree , inftead . of reverfing it , or
flopping it 's effect, by any act of theirs.
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