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Mr, Lyttelton ' s Speech upon the Scotch Bill, Anno 1747.

Mr . Speaker,

T F it could ever be probable that any bill of great national
confequence , efpecially one, in which not only the national

intereft , but many particular interefts are alfo concerned,
fhould pafs through the houfe without a debate , I mould have
thought this would have done fo ; becaufe none was ever more
univerfally called for by the voice of the nation , none has
ever undergone a longer and deeper confederation, before it
came into the houfe, or been considered by abler men , or
with a more attentive and candid regard to any material ob¬
jections . However , Sir, notwithstanding thefe circumftances,.
I did expect that in the committee fome difference of opinion
would happen about particular parts of it, and indeed I ra¬
ther wifhed that there might , becaufe an affair of fo ferious
a nature cannot be too carefully and ftrictly examined ; and
becaufe, if there are any faults in the bill, I fincerely defire
they may be mended ; but , Sir, I did not expect, I am ex-
treamly furprized , that it fhould be oppofed upon the Prin¬
ciple; that it fhould be oppofed as a breach of the Union ; and
my concern is ^qual to my furprize . Next to the breaking
the Union , I hardly know a greater misfortune that can befall
the united kingdom , than to have it fuggefted that it is broke,
and to have that fuggeftion prevail in the minds of the peo¬
ple of Scotland . It is a fuggeftion in which the enemies of
Scotland and England will find their account , the friends can¬
not ; and , as I think it intirely groundlefs, I do molt heartily
grieve and lament , that it has ever received any countenance
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SPEECH UPON THE
•here. God be thanked , they who are at the head of the law
in Scotland have other notions upon this matter.

In the return made by the court of feflion to the houfe of
lords concerning the heretable jurifdictions , this is the manner
in which they exprefs their fenfe upon that point : ££ Thefe
jurifdictions , by the treaty of Union, are fecured to the pro¬
prietors as rights of property , and therefore cannot , without due

fatisfaEiion made to the ownerŝ be taken from them ." If there¬
fore due fatisfa&ion be made to the owners, it is the opinion
of the lords of the feflion, that thefe jurifdictions may be
taken away , without any infringement of the treaty of Union ;
and that is the principle upon which this bill intirely pro¬
ceeds : no jurifdictions are taken away by it, without due
fatisfaction made to the owners ; where then is the wrong ?
where is the violation of the paSia conventa between the two
nations ? Sir, I have confidered the treaty of Union with all
the attention and care that I poflibly could, ftartled by the
objections made by fome perfons, for whofe judgement and
love to their country , I have the higheft regard and refpect:
but I proteft , that , after the ftricleft examination , there does
not remain in my mind the leaft apprehenfion , or fhadow of
doubt , that it can be infringed by our palling this bill. The
eighteenth and twentieth article are all that relate to the matter<-j

before you ; by the eighteenth a distinction is made between
.the laws that concern public right , policy, and civil govern¬
ment , and thofe that concern private rights : the firft are
declared to be alterable by parliament , the latter not , except
it be for the evident utility of the people of Scotland . Now,
Sir, not to infift on any difference between the laws that con¬
cern private rights and private rights , but allowing this article
extends alike to the fecuring of both from being altered by
parliament ; yet ftill the exception contained in the fame
article , " that it may be done for the evident utility of the
.fubjects in Scotland, " is fully fufficient, according to my un-

derftanding.
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derftanding , to vindicate this alteration from being an infringe¬
ment of the treaty of union . Nor can any diftinction be
made between this fort of property , and any other exifting
in Scotland, but that the public is more affe&ed by this, than
by any other . As to the twentieth article, the intention and
purport of it appears to me to be plainly this, " that whereas
thefe jurifdi &ions and fuperiorities are of a mixed nature,
and might well be fuppofed to concern policy and civil govern¬
ment\ and fo to be alterable by parliament , even without
compenfation made to the owners, they were declared by this
article to be rights of property , in order to put them upon the
fame foot with other private rights \ and to fecure an equi¬
valent to the proprietors , in cafe they mould be afterwards
taken away by the wifdom of parliament ; a cafe that was
eafy to be forefeen, becaufe the inconvenience and evil arifing
from thefe jurifdidHons, had been pointed out more than once,
even by parliament , before the Union ; and becaufe till this
is done, I will venture to fay, the fcheme of the Union , in all
the beneficial purpofes of it , will not be intirely and fully
compleated . In the very words of this article a power of
making this alteration is clearly implied . The heritable jurif-
diblions and fuperiorities are there referved to the owners thereof,
as rights of property , but , in what manner ? Why in the

fame manner as they were then enjoyed by the laws of Scotland.
Now , Sir, by the laws of Scotland, could not the Scotch par¬
liament , before the Union , have altered this property , as well
as all other property , upon due compenfation made to the
owners, for the good of the public ? They certainly could ;
and therefore fubjedt to the fame power of alteration , by par¬
liament , they are declared to be now held and enjoyed. If
the treaty of Union had eftablifhed a property that could not
be fubject to fuch alteration upon fuch grounds , it muft at
the fame time have eftablimed a maxim fundamentally con¬
trary to the iirft principle of all civil fociety, and intirely de-

ftru&ive
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frrucfcive to it ; this moft prepofterous maxim , that the good of
the public ought to give way to private advantage . But fuch
an abfurdity cannot be charged upon the legislators of two
fuch wife nations as England and Scotland. Indeed , Sir, in
no ftate upon the face of the earth , ever was there a property,
or ever can there be any, which may not be altered or taken
away , upon proper amends made to the proprietors , for the
good of the whole . Even the property of our kings them-
felves has not been exempt from this general rule . The ward¬
ship of thofe who held of the crown , that is, of all the no¬
bility and gentry of England , was a property fixed in our
kings , even from the time of William the Conqueror ; it was
an hereditary , lucrative right of the crown ; and yet for the
good of the people , becaufe it was thought to be hurtful to
them , the parliament took it away upon an equivalent paid
to the crown . Did any man ever fuppofe that this acl: of
parliament was an injuftice , or any breach of the original corn-
pad ; between the king and the people , a compaQ: as binding
and inviolable as the pat !a conventa%of the Union itfelf ? Was
it ever conlidered , I fay, as a violation of that , or as any af¬
front to the royal dignity ? No , it was never fo thought of
by the raoft zealous afiertor of the rights of the crown . What!
then , is the property of the barons of Scotland of a more
facred nature , or is their honour more tender , than that of the
king ? Give me leave to obferve to you, that this right of ward-
fhip was taken away in the very firft year of king Charles
the Second's government , before he had made any ill ufe of
thofe powers : but , as the powers themfelves were judged to
be hurtful , it was not considered in whofe hands they were
lodged , nor what ufe was made of them at that particular time.
The wifdom of parliament looked to futurity , and thought
it expedient to buy off, and to abrogate this .ancient , un¬
doubted , hereditary right of the crown , not from any com¬
plaint of a prefent abufe of it , but becaufe it had been abufed

in
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in former times , and might be again . Sir, it is faid thefe jurif-
dictions were not any caufe of the late rebellion in Scotland,
for that the proprietors of them were all firm and loyal on
the fide of the government : that is a fact which I believe
may be controverted ; but I will not difpute it , becaufe, if it
be not univerfally true , it is certainly fo with regard to the
far greater part ; the far greater part were, without queftion,
firmly and zealoully attached to the government , and I think
they deferve the higheft returns of honour and gratitude from
their king and their country . No man can deteft more than
I do the falfe, feditious, and fcandalous libels, breathed from
the malignant fpirit of Jacobitifm , under the malk of zeal for
the government , which have imputed to them , or to the Scotch
nation in general , any difloyalty or difaffection. Certain I
am , that nothing can -be further from the true intent and
meaning of this bill, than to throw any colour of blame on
their conduct . It is a bill of prevention , and not of punish¬
ment ; a bill of general policy, that does not aim at particular
perfons, but confiders the whole , confiders paft times , and
future , as well as the prefent. Sir, if l am rightly informed,
in the year 1715 , all thefe jurifdictians were not on the fide
of the government , the weight of many of .them was felt very
dangeroufly on the fide of rebellion ; I admit that , in general,
it was otherwife now : but to argue from thence againft this
bill , would be to reafon upon very fhort views. If there be
in the nature of thefe jurifdictions , as I am ftrongly convinced
that there are, any fuch powers as are inconfiftent with the
good order of government , inconfiftent with that found policy
which carries the majefty and juftice of the crown into every
part of the ftate , and prefents to the eye of the fubje& no
other object for his obedience, no other executive power , no
other fountain of juftice , except the king ; if there be any
thing in thefe regalities, fuperiorities , and jurifdictions , or in
the authority ufurped and exercifed in imitation of thefe by

a. the



SPEECH UPON THE
the chiefs of the clans, which contradicts this great principle
of that conftitution under which we are fo happy to live,
which in any degree interpofes itfelf between the crown and
the people, between the head of the commonwealth and the
members , however the influence of fuch irregular powers may
have been ufed on the prefent occasion, there is in the powers
themfelves a root of danger , which it becomes the prudence
and forefight of a wife legiflature not to allow to remain : Sir,
it fhould be plucked up , not with a violent hand , but with
a firm and a determined one. Of this I am fure, that it is
more for the honour of government , more for the welfare and
fafety of the people, to fee efFe&s in their caufes, and to
deftroy the feeds of future commotions , than to wait till they
come to that fatal maturity , which at the fame time that it
renders the evil more plain and apparent , may wholly difable
you from effecting the cure . I remember a fine panegyric
made by my lord Bacon, upon the laws of Henry the Seventh.
" His laws (fays he) were deep and not vulgar , not made
upon the fpur of a prefent expediency , but with providence
for the future ." All thefe admirable words may with great
juftice and truth be applied to the bill, now under your con¬
federation. It is a law that is deep and not vulgar : it is
not made upon the meer fpur of a prefent expediencŷ on
account of the late rebellion alone, or for the purpofes of this
prefent year, but with providence for the future . I may alfo
add, as my lord Bacon does, after the example of ancient times.
It was the policy of king Henry the Seventh, one of the
ablefl princes that ever fat on the Englifli throne , to break
the power of the barons, and free the people from the yoke
of it as much as he poflibly could : to the confequential effects
of that policy rightly purfued by his fucceffors, upon the foun¬
dations which he had laid, is owing the trade, the wealth,
and the liberty that the Englifh nation enjoys at this day.
Sir, I have heard with no little wonder an imagination thrown

out
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out by fome honourable gentlemen zealous for liberty, as if the
purchafing thefe jurifdictions and fuperiorities out of the hands
of the prefent poflehors, and the reftoring them back again
to the crown , would be detrimental to public freedom . Sir,
I have thought , and read, a good deal upon the nature of
government ; and, from the refult of that application , I think
I may venture to lay it down as a maxim , that in every king¬
dom , where any great powers , efpecially of judicature , are
lodged in particular fubje£ts, independently of the crown, it
is for the good of the people that they mould be taken out
of thofe hands and lodged in the crown . The conteft in that
cafe is not , as thefe honourable perfons feem to apprehend,
between the crown on the one fide, and the people on the
other , but between the crown and the people united together
in one common caufe againft the intereft of thofe, in whom
fuch powers are veiled, which is an intereft diflinct from both,
and hurtful to both : in other words, it is not a difpute be¬
tween liberty and prerogative , but between oppreffion and go¬
vernment . This is fo true , that in no one of the many Gothic
conftitutions eftablifhed in Europe , did ever the people attain
to any considerable fhare , either of wealth , or power , or free¬
dom , till they were emancipated from fuch jurifdi &ions, and
till all the powers of the great feudal lords, thofe petty tyrants,
t6o potent for fubjedls, too weak for fovereigns; who were
ftrong enough to opprefs, but not ftrong enough to protecl;
till ail their powers were entirely abforbed in the more be¬
neficial and falutary power of the crown. Indeed , Sir, in
every limited monarchy , that is, in a free government which
has a king at the head of it, the power of the crown , when
acting properly within its due bounds , reftrained and confined
by law and by parliament , is the power of the whole com¬
monwealth .— It is not an intereft fet up in the king in contra-
diftinction to that of his people ; no, the power of the crown
is only a name for the executive part of the government ; it

4 B is
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is the vigour and energy of the whole ftate that acts in thefe
cafes, though , in the ftyle and language of the law, it be called
the ad of the crown . This is particularly true in matters of
judicature , and the administration of juftice : That is a power,
which it is fo much the intereft of the whole commonwealth
to place in the crown , that when a king dwefts himfelf of
it, or gives up any part of it, he fo far withdraws the pro¬
tection he owes to his fubjects, and loofens the bond of their
allegiance. Will you not hear my caufef (faid a fuitor for
juftice to Philip of Macedon) why then you are not my king.
Philip allowed the force of his reafoning, and confirmed him
his fubject by hearing his caufe. If he had referred him to
-a great lord, to an hereditary judge , the man would have taken
that lord for his king .— It is in the difpenfing of juftice , in
the protecting of right , and redreffing of wrongs, that the
royal authority beft appears to the fubject. It is in that,
view of it, that it excites his veneration and love ; and when
any part of the people do not fee their fovereign in that awful
character , they are apt to forget him and turn their eyes an¬
other way. Therefore the wifdom of our conftitution has
made all jurifdiction immediately flow from the crown : Sir,
extend that wifdom to Scotland ; let none be exercifed in the
moft diftant corner of thefe regal dominions , at leafi: in mat¬
ters of any important regard and concernment , and where
unfurmountable difficulties do not prevent an alteration ; let
no jurifdiction , I fay, be exercifed, otherwife than in the name
of the king , and by virtue of his commiffion alone. This is
an eternal maxim of policy : it is not taken up from any
fudden heat or refentment , but upon cool and mature delibe¬
ration __ I hope it will not be laid down , becaufe of any fudden
heat or refentment arifmg againft it, without a juft: or reafon-
able caufe. Such refentment cannot be lafting : time and ex¬
perience will overcome it ; but the great benefits, that will arife
from this bill, if it fhall pafs into a law, the good influence

that
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that it will have over the whole Britifh ftate, will laft , I hope,
to the lateft pofterity . Can there be any thing more ad¬
vantageous to the fubject in Scotland, can there be a better
or happier fruit of the Union , than an entire communication
of the generous, free, and noble plan of the law of England,
in the room of thole fervile tenures and cuftoms, which de¬
form the fyftem of government there ; and , by the effects that
they have over that part of the people which is leaft civilized
and moft prone to diforder , difturb the peace, and endanger
the fafety of the whole constitution ? When this is done, when
thefe thorns are once rooted up , the way will be open to many
other improvements , to the introduction of arts, of manu¬
factures, of induftry , of all the virtues and fweets of civil life,
even in the wilder! parts of that country . But all thefe blef-
fings muft be the gifts of good government : before you can
hope to make thofe people good fubjects or ufeful to you in
any refpeft , you muft firft mew them whofe fubjects they
are ; before they can be mended by the inftructions of govern¬
ment , they muft be protected by the power and care of it;
authority and juftice muft take the lead in this great work
of reformation ; difcipline, peace, and civility , will follow after.

Sir, the matter before you is of fo very extenfive a nature,
it might be fhewn to you in fo many lights of general policy,
fo many authorities might be alledged in fupport of it, out
of all hiftories, ancient and modern , and from the beft and
moft famous writers upon the laws of nature and nations,
that I mould weary your patience , which has already indulged
me too long, if I were to fay half that occurs to me upon
this fubject. I have purpofely avoided the confidering any
objections made to particular parts of the bill ; that will be
better done in the committee ; it is not proper to do it here.
I hope that it will not be neceffary to fay any thing more,
in order to fhew what this bill is not ; that it is not a breach
of the Union , that it is not an act of injuftice , that it is not

4 B 2 an



SPEECH UPON THE

an infli£tion of penalties on the innocent and well-deferving-
Allow me juft to fum up , in a very few words, what I think
that it is. It is a bill to fecure and perfect the Union ; to
carry the juft ice of the king into every part of the united
kingdom , and , together with that royal juftice , a more fettled
peace, a more regular order , a furer prote&ion, a clofer and
Wronger bond of allegiance ; to put an end to all thofe de¬
pendencies that combine men together , not as the fubjeds of
the fame king , or fellow-citizens of the fame fiate, but as the
followers of particular lords, and which create an awe, and an
influence , alike incompatible either with liberty or government:
this, I apprehend , will be done by this bill ; and when you do
this, you do at the fame time by a neceffary confequence
ftrengthen the whole conflitution , fhengthen the crown on
his majefty 's head, firengthen the eftabiimment in his royal
family, and make the caufe of the pretender more defperate.
For this is moft certain , that all irregularities and diforders in
government , all deviations from the rule of true policy , and
from the true genius of the conftitution , naturally tend to-
disturbances , naturally tend to a change of the government,,
and will fooner or later produce or affift one, if they are not
prevented by timely precaution.

This is the object, this is the fole intent of a bill, againft
which fuch unfortunate , and let me fay fuch unreafonable, , pre¬
judices have been conceived. I cannot better commend the
policy of it, than in the words of a great lawyer, and a great
ftatefrnan , Sir John Davies, in his excellent book upon the-
State of the Kingdom of Ireland , a book that has been lately
reprinted , and well deferves to be read and considered by every
gentleman here upon this occafion : his words are thefe.: " There
can never be concord or unity in any one kingdom , but where
there is but one king , one allegiance, and one law."

Speech
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Speech on the Mutiny Bill, and more particularly on the Claufe
concerning Half-Pay Officers, Anno Domini 1751,

Mr . Speaker,,

HP H IS bill has been confid'ered, and I am glad that it ha?,
with all the attention , that a houfe of parliament ought

to give to fo important a fubject . Some material alterations-
have been made in it, material at leaft to prevent mifconftrue-
tious ; and I fee with concern how neceflary that caution is now
become . Mifcon Amotions, Mr. Speaker, and mifreprefenta-
tions, are epidemical in this country . What the confequence of
them might be to our future tranquillity I mould tremble to
think , if I did not rely on a maxim , which I hold equally
certain in publick or private life, that truth is great \ arid will
prevaiL

But , Sir,, after fo much has been done in the committee to
mend this bill, I mould not have expected a debate on the re¬
port two days together , efpecially upon a point fo thoroughly
canvaft, as the half -pay has been, and which apparently lies in
a very narrow compafs ! But there is fo fruitful a genius in the
honourable gentlemen on the other fide of the houfe, that
nothing can exhauft it ; not to mention another quality in fome
of thofe gentlemen , which is of no lefs ufe to the purpofe of
prolonging debates, a certain happy forget fulnefs of what has.
been faid in anfwer to arguments maintained by them , and a.
delightful inward conviction, which I very much envy, that
wljatever they fay is (to ufe the expreffion of a noble lord on*
the floor) undeniable irrejijlib 'k truth , and that all who . differ
from them are funk in a Jiupid infenjibility, out of which it is,
neceflary to draw them , if poffible, by frequent repetitions.

One
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One observation has ftruck me through the whole courfe ofo

thefe debates, that the more candour has been (hewn in amend¬
ing the bill, the more unexceptionable it has been made— the
higher the fpirit of opposition againfr. it has feemed to rife.
What one mould naturally infer from thence ; how far fuch a
conduct can be fuppofed to proceed from the genuine fpirit of
liberty , clear of all other motives lefs refpe&able and lefs pure,
the houfe will judge : I mall only lay, that , I believe, an oppo-
fition fo carried on cannot have any great weight , either within
the walls, or without.

The great point , which has been the fubject of fo much
•eager altercation , this terrible claufe, about which fuch alarms
have been given ; alarms that have fpread from the army to the
navy , as if it threatened no lefs than the enflaving of both;
is in truth no more than faying, that an officer is an officer, and
not a nicer civil man ; that he who receives the king 's pay,
cannot be fuppofed to be out of his fervice ; and that he who is
in the king 's fervice, may be commanded to ferve him when
occafion requires, and cannot be wholly exempt from that mi¬
litary difcipline , which the neceflity of the fervice demands.
Thefe are all the proportions contained in this claufe ; and
which of thefe can be denied ? It is fuppofing a government
to be out of its fenfes, to fuppofe it could give half-pay to
officers in the manner we give it, if you do not confider it as a
retainer , and as an obligation to ferve : for had it been given
purely and fimply as a reward for paft fervices, it would then
have been given only to veterans, or fuch officers as had emi¬
nent merit to plead. Is this the cafe ? We know the contrary :
we know it is given to many , who , in the meritorious fenfe of
the word, have not ferved at all. It muft be therefore con-
fidered as an obligation to ferve > not an exemption fro ?n fervice^
in the general purpofe and view with which it was given . But*
if it be not a total exemption from fervice ; then allow me to fay,
there can be nothing more abfurd , than to fuppofe there is a

total



MUTINY B I L L , 1751..

total exemption from difcipline, where there is not a total exemp¬
tion from fervice.

Indeed , Sir, there are fome parts of military difcipline , from
which an officer, when in half-pay, will be exempt , not by
any difcharge from the fervice, but by his fkuation . They
cannot have the fame operation upon one living retired at his
own houfe in the country , as upon one doing duty in a camp y
or a garrifon j nor would they have it any more, though he-
were in full pay, fo long as he remained in that retreat : but *,
fo far as difcipline can operate upon him in fuch a fituation , it
certainly does ; becaufe he is an officer, becaufe he frill retains,
his commiffion , by which he was firft fubje&ed to difcipline,.
and not only receives the wages of the government , not only
retains the rank he had , but may be promoted from the degree
of a colonel to that of a field -marfhal . While he has all thefe
emoluments derived from the fervice, is it not reafonable, is it
not fitting , that he mould be bound by its laws? where is the
hardfhip of this , where is the injuftice, where is the fervitude ?
It is to me unaccountable , that an officer fhould complain of
the lofs of freedom, of being reduced to the condition of a
Have and a janiflary ; becaufe, while he receives but half-pay,
he ftill continues fubject to the fame law, acting upon him in a
much lefs degree ; to the fame law, I fay, which he is willing
to live under , in its utmoft extent , when he is in full-pay. Is
not this in effect to declare, that the difference between freedom
and ilavery may be made up and compenfated to him by the
difference between full-pay and half-pay ? But the officers of
our army have more generous fentiments . Though this induc¬
tion be fairly and neceffarily drawn from this way of talking,,
it is a confequence they do not attend to when they fo talk.
If the military law of , this country be fuch a tyranny , as fome
honourable gentlemen , in the hyperboles of their eloquence,,
and flame of their zeal , againft this bill, have reprefented it here,
no man who values his liberty would: ever fubmit to it for the

2 fake-
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fake of full-pay , any more than of half -pay ; no, not for a
day , or an hour . But , if it be really as confiftent with free¬
dom , as the nature of things can admit ; as confident with
freedom , as the military law of the freeft commonwealths has
ever been ; if it be fuch, that men of the higheft fpirit and
nobleft mind?, fuch as the officers of our army now are, need
not be afraid, or afhamed , to live under it when in full-pay ;
how the lame law fhould make them flaves, merely becaufe
they are reduced to half-pay,, I do not comprehend . We may
therefore conclude , that half-pay or full-pay can create no di-
fHnction in relation to difcipline, and to the obedience that an
officer indifpenfably owes to lawful commands . As to any
vexatious , injurious, cr grievous commands , I do not under-
ftand that an officer in half-pay is not as well guarded againft
the danger of thofe, as one in full-pay. It is the conftant in-
fpeclion and fuperintendency of parliament over every branch
of the adminiftration , that is the great guard and fecurity to
every man in this kingdom againft any grievous abufe of the
execution of power, either in civil or military affairs. If this
fecurity fails, if we no longer truft to it , we are undone.

All power may be abufed : but does it follow from thence,
that any necejfary power muft be taken away ? If that reafon-
ing holds, it is not the perfection, but the diffolution, of go¬
vernment , at is not freedom, but anarchy , which muft be the
end of our debates.

Sir, permit me to fay, it is wifdom in a government not to
tie itfelf down from the occafional exercife of certain powers,
which yet it will not defire, or think proper to ufe, except in
very extraordinary cafes, fuch as, probably , may never happen
fo long as the apprehenfion of thofe powers remains, but might
become frequent , and dangerous to the ftate, if that apprehen¬
fion were removed.

Many imaginary cafes of a hard and unwarrantable ufe of
fuch powers, very affecting indeed, but very improbable , have begin

fuggefted
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fuggefted as arguments againft this bill ; and they may do very
well to fill up a pamphlet , and inflame a coffee-houfe : but , in a
houfe of parliament , among wife and confiderate men, they
can make no great impreffion ; becaufe, in reality, they prove
nothing , or prove too much : for either the army itfelf will not
be in a temper to do and fuffer fuch things, or, unqueft ionably,
any legal reftraints to prevent them will be ineffectual and vain.

Sir, I entirely agree with the honourable gentlemen over the
way in a maxim they have laid down , and infifted upon much,
through the whole courfe of thefe debates, that , if our army
fhould be under bad government , our civil conftitution would
be in a very precarious and dangerous ftate . I think it would,
and for that very reafon I am a friend to this bill. But I can
by no means allow, either that officers in half-pay are no part
of the army, or that the army is under bad government ; be¬
caufe the law by which it is governed, and muft be governed,
or ceafe to be an army, is not , contrary to the nature and reafon
of things , fo mild a law, or quite fo well guarded , in every
refpeci, againft the danger of abufe, as our civil conftitution.
It is fufficient if you bring it as near as you can to the model of
that , and take care (as you have done) to prevent it from a&ing
in opposition to that , by declaring the obedience, which it re¬
quires from thofe who are under its authority , not to be due to
any other than lawful commands . Nor do I in the leaft appre¬
hend , that the fyftem of difcipline eftablifhed in this bill mould
frighten any one gentleman of virtue and fpirit out of the fer-
vice, when I confider who and what the officers are, that have
given their opinions in fupport of it, during the time it has been
fo deliberately and carefully difcuft in this houfe . I cannot
defire a more fufficient fecurity againft any fears of that kind,
on which fo much ftrefs has been laid by the honourable gentle¬
man who began this debate , and by the noble lord who fpoke laft.

As to any minifterial influence over the officers of our army
to be derived from this bill, though we have heard fo much
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talk of it upon this occafion , I proteft to you , Sir, I can¬
not fee the leafl reafon, or colour of reafon, to fufpect any
any fucli thing . Minifterial influence over the army can only
arife from powers lodged in the crown , with which it is evident
this bill has nothing to do, the power of promoting officers,
and the power of cafheering them at the pleafure of the king,
without any form of trial . The interposition of a court
martial , as regulated by this bill , is an impediment thrown in
the way of a minifter , who mould defire to make an ill ufe
of the latter of thefe powers ; and muft therefore be regarded
as a further fecurity given to the officers againft any fuch in¬
fluence , fo far as the operation of this bill can extend.

Sir, thefe are the lights in which the queftion now before
you appears to me, ftript of all thofe difguifes in which falfe
apprehenfions have dreft it up ; falfe apprehenfions that have
unaccountably been carried fo far, as to fuppofe this moft ne-
ceftary bill, without which a ftanding army could not be re¬
trained from deftroying itfelf, or every thing elfe, calculated
to ferve bad deflgns (I know not what , nor of whom ) againft
the liberty of this country . Sir, permit me to fay, it is by
relaxing difcipline , not by enforcing it , that thofe who have
bad deflgns to carry on by an army muft always proceed.
When they deflre to leap over the fences of law, they muft
throw the reins loofe upon the horfes neck , inftead of check¬
ing or curbing him with a ft.ric~r.er hand . Liberty and dif¬
cipline , liberty and government , are much nearer allied , and
much more compatible the one with the other (whatever fome
may think ) than liberty and licentioufnefs . Look in hiftory,
and you will find it univerfally true , that the freeft ftates have
been ftri&eft in their military difcipline ; and the beft men in
thofe ftates have always exacted it with the greateft feverity.

Good laws, fays Machiavel , muft be maintained by good
arms , and good arms by good difcipline . It is a very juft
maxim , which no government fhould forget . Late experience
has ihewn us, that , if we had not had good arms and good
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difcipline , our good laws would have been loft . A very dif¬
ferent fyftem of laws, both civil and military , would have
been dictated to us by Highland legislators, and renegado
Englishmen , drejl in their liveries *. It is to this army , it is
to this difcipline , of which fuch terrors are conceived , that
we owe our deliverance from flavery in its moft abjecl: and
loathfome form. Therefore , the maintaining this difcipline,
the not fuffering it to be relaxed and corrupted in time of
peace , is eflentially neceffary to the fafety of the whole confti-
tution ; and they who are friends to the one, will be friends
to the other.

The noble lord who fpoke laft has made mention of the
peace, and fuppofed the goodnefs of it to be an argument
againft the necellity of many parts of this bill. Sir, no man
rejoices more than I do in the peace — I think it has matched
us from the brink of a precipice , which was juft ready to fink
under our feet . But , that it has freed us from all danger I
cannot flatter myfelf , I will not flatter any body elfe, fo much
as to fay. It has removed danger to fome diftance : but there
is ftill in our whole political ftate , with refped to foreign
powers , great caufe for apprehenfion . We muft not fall
alleep under the made of this peace : if we do, that fleep may
end in death,

In pace , ut fapiens , aptabit idonea bello is a very excellent
rule , to which our government has not always enough at¬
tended . I hope we mall not be negligent of it now , more
efpecially with regard to the difcipline of our army , which
muft be preferved in its vigour , if we deflre that the army
ihould be able to ferve us againft our foreign enemies , or
would not have it become itfelf the moft dangerous enemy to
our domeftic peace and tranquillity.

* This alludes to the fafhion, taken up at thb time by all the Jacobites ia England, of wearing
Scotch plaids for their waftecoats, as aparty diftinftion.

4 C 2 Speech



>564 SPEECH ON THE REPEAL

Speech on the Repeal of the Act called the Jew Bill , in the
Year 1753.

Mr . Speaker,

T See no occafion to enter at prefent into the merits of the
bill we paft the laft feflion for the naturalization of Jews;

becaufe I am convinced , that in the prefent temper of the
nation , not a fingle foreign Jew will think it expedient to take
any benefit of that a£l ; and therefore , the repealing of it is
giving up nothing . I affented to it laft year in hopes it might
induce fome wealthy Jews to come and fettle among us : in
that light I faw enough utility in it, to make me incline rather
to approve than difiike it ; but , that any man alive could be
zealous , either for or againft it , I confefs I had no idea.
What affects our religion , is indeed of the higheft and moft
ferious importance . God forbid we fhould be ever indifferent
about that ! but , I thought this had no more to do with reli¬
gion than any turnpike a£t we paft in that feffion ; and , after
all the divinity that has been preached on the fubje£tj I think
foftill.

Refolution and fteadinefs are excellent qualitiesbut , it
is the application of them upon which their value depends,
A wife government , Mr . Speaker , will know where to yield,
as well as where to refill: : and , there is no furer mark of lit—
tlenefs of mind in an adminiftration , than obftinacy in trifles.
Public wifdom on fome occafions muft condefcend to give
way to popular folly , efpecially in a free country , where the
humour of the people muft be confidered as attentively , as
the humour of a king in an abfolute monarchy . Under both
forms of government a-prudent and honeft miniftry will in¬
dulge a fmall folly , and will refill a great one. Not to vouch-

fafe
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fafe now and then a kind indulgence to the former, would
difcover an ignorance of human nature : not to refift the latter
at all times , would be meannefs and fervility.

Sir, I look on the bill we are at prefent debating , not as a
facrifice made to popularity (for it facrifices nothing ) ; but as
a prudent regard to fome confequences arifing from the nature
of the clamour raifed againfl: the late act for naturalizing Jews,
which feem to require a particular consideration.

It has been hitherto the rare and envied felicity of his ma¬
jesty 's reign , that his fubjects have enjoyed fuch a fettled tran- -
quillity , fuch a freedom from any angry religious difputes, as
is not to be paralleled in any former times . The true Chriftian
Ipirit of moderation , of charity , of univerfal benevolence, has
prevailed in the people , has prevailed in the clergy of all
ranks and degrees, inftead of thofe narrow principles , thofe
bigoted prejudices , that furious , that implacable , that igno¬
rant zeal , which had often done fo much hurt both to the
church and the ftate . But from the ill-underftood , infigni-
cant act of parliament you are now moved to repeal , occafion
has been taken to deprive us of this ineftimable advantage . It
is a pretence to difturb the peace of the church , to infufe idle
fears into the minds of the people , and make religion itfelf an
engine of fedition . It behooves the piety , as well as the
wifdom of parliament , to difappoint thofe endeavours . Sir,
the very worft mifchief that can be done to religion, is to per¬
vert it to the purpofes of faction . Heaven and hell are not
more diftant than the benevolent fpirit of the gofpel , and the
malignant fpirit of party . The molt impious wars ever made
were thofe called holy wars . He , who hates another man
for not being a Chriftian , is hiunelf not a Chr 'jlian . Chrii-
tianky , Sir, breathes love, and peace, and good will to man.
A temper conformable to the dictates of that holy religion has
lately diftinguifhed this nation \ and a glorious distinction it
was ! But there is latent s at all times, in the minds of the

vulgark
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vulgar , a fpark of enthuflafm ; which , if blown by the breath
of a party , may , even when it feems quite extinguifhed , be
fuddenly revived and raifed to a flame. The act of laft feffion
for naturalizing of Jews , has very unexpectedly adminiftred
fuel to feed that flame. To what a height it may rife, if it
fhould continue much longer , one cannot eaftly tell ; but , take
away the fuel, and it will die of itfelf.

Something that fell from my honourable friend who fpoke
laft , makes it proper for me to add one argument more in
order to fhew the expediency of palling this bill.

It is the misfortune of all the Roman Catholic countries,
that there the church and the ftate, the civil power and the
hierarchy , have feparate interefts ; and are continually at vari¬
ance one with the other . It is our happinefs , that here they
form but one fyftem. While this harmony lafts, whatever
hurts the church , hurts the ftate : whatever weakens the credit
of the governours of the church , takes away from the civil
power a part of its ftrength , and makes the whole conftitu-tion.

Sirj I truft and believe, that , by fpeedily paffing this bill,
we fhall fllence that obloquy , which has fo unjuftly been caft
upon our reverend prelates (fome of the moft refpe&able that
ever adorned our church ), for the part they took in the adfc
which this repeals . And it greatly imports the whole com¬
munity , that they mould not lofe that refpecl , which is fo
juftly due to them , by a popular clamour kept up in opposi¬
tion to a meafure of no importance in itfelf. But if the de¬
parting from that meafure mould not remove the prejudice fo
malicioufly raifed, I am certain that no further ftep you can
take will be able to remove it ; and therefore , I hope you will
flop here. This appears to be a reafonable and fafe condefcen-
lion , by which nobody will be hurt ; but all beyond this,
would be dangerous weaknefs in government . It might open
a door to the wildeft enthuliafm , and to the moft mifchievous

attacks
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attacks of political difafTection working upon that enthufiafm.
If you encourage and authorife it to fall on the fynagogue, it
will go from thence to the meeting -houfe, and in the end to
the palace. But let us be careful to check its further progrefs;
The more zealous we are to fupport Chriftianity , the more vigi¬
lant mould we be in maintaining toleration . If we bring back
perfecution , we bring back the anti -chriftian fpirit of popery;
and when the fpirit is here, the whole fyftem will foon follow.
Toleration is the balls of all public quiet . It is a character of
freedom given to the mind , more valuable, I think , than that
which fecures our perfons and eftates. Indeed , they are in-
feparably connected together : for, where the mind is not free,
where the confcience is enthralled , there is no freedom . Spi¬
ritual tyranny puts on the galling chains ; but civil tyranny is
called in , to rivet and fix them . We fee it in Spain, and
many other countries j we have formerly both feen and felt it
in England . By the bleffings of God, we are now delivered
from all kinds of opprelfion . Let us take care, that they may
never return.

The bill before us, I am fure, is not perfecution . It only
puts every body in that fituation where every body was eafy.
It is a gentle, a prudent , and a moderate meafure ; tending to
quiet and fettle the minds of men, which have been unhappily
difturbed , without any neceffity j and therefore , I give it my
moft hearty concurrence.

N . B. The aft for naturalizing Jews gave no greater privileges to any Jew fettling
here, than are at prefent enjoyed by the fon of a Jew, born in England; and much
lefs than have been given to them, ftnce the difperjim, by many other nations.

Speech
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Speech in the Houfe of Lords , concerning Privilege of Parlia¬
ment , in the year 1763.

" Refolved by the commons in parliament , that privilege of parliament

«' does not extend to the cafe of writing and publifhing feditious

" libels , nor ought to be allowed to obftrucl the ordinary courfe of

" the laws in the fpeedy and effectual profecution of fo heinous and

" dangerous an offence ."

My Lords,

AFTER what has been faicl, with fo much weight and
authority , by a noble and learned lord , who prefides in

the higheft court of judicature in this kingdom , with fuch dif-
tinguimed abilities, it would be impertinent and vain for me,
in fpeaking upon this queftion , to argue from precedents or
conftru &ions of law, and to tell your lordfhips that pub lick and

feditious libels are breaches of the peace, and much higher breaches
of it , in the eye of the law, than forcible entries or forcible
detainers ; in which cafes the houfe of / commons has declared,
by a refolution in the year 1697 , that no member of that houfe
hath any privilege . Nor need I obferve to your Lordfhips,
that the (landing order of this houfe, made in the year 1624,
has not been and cannot poflibly be underftood by your lord¬
fhips, as a compleat definition of all exceptions to privilege ;
becaufe, fince the making of that order , and before the ftatute
by which forgery was declared to be felony , this houfe ordered
Mr. John Ward to be profecuted for forgery , without any re¬
gard to his privilege, though they knew him to be a member
of the lower houfe of parliament ; and becaufe a fubfequent
ftanding order , of the 8th of June , 1757 , fpecifies another ex¬
ception , not expreft in the former . Both thefe inftances are

deciiive
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decifive of the opinion of this houfe on the queftion now be¬
fore you , with regard to the law and ufage of parliament : but
I mall only beg leave to trouble your lordfhips with a few ob-
fervations on the confequences of fuch an extenfive conftru £tion
of privilege , as is contended for by fome lords , from whom I
am extremely forry to differ, but from whom I muft differ on
this occalion , or from all the notions I have formed of that
conftitution , which I am bound to maintain.

My lords, all privileges are Subordinate to the great laws of*
fociety, to the good order , the peace, and the fafety of the
ftate . The noble duke who fpoke laft has told your lordfhips
very truly , that this , which is now under your consideration,
was not given as a favour to the members of parliament , for
their own fakes ; but as a guard , which the constitution has fet
over their perfons and neceffary attendance , for the fecurity of
that duty they owe to the publick . From the intention and
end of this -privilege, the nature and limitations of it may be
reafonably inferred . It muft not be exercifed to the grievous
inconvenience and detriment of the publick : it muft not ob¬
struct the publick juftice : it muft not endanger the publick
fafety . Anarchy , my lords, is not liberty , no more than def-
potifm is government : but true liberty and legal government
are infeparably connected : what is adverfe to the one, is adverfe
to the other . The legal power of government in a well-con-
ftituted ftate , is the guardian of all privileges, charters , and
rights : but this guardian muft be unable to execute its great
truft , if it is not itfelf Supported by that refpe£t and that reve¬
rence which is due to it from thofe to whom it gives protection ..
What refpecT, my lords, or what reverence , can be preferved
to any government , where fedition may plead privilege to ftop
the hands of publick juftice ; and where crimes of the moft
malignant and dangerous nature , crimes which make the very
foundations of the publick tranquillity , may claim the protec-
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tion of a houfe of parliament , to kt them go on unreftrained t
can it be poffible that a parliamentary fanction and authority
ihould ever be -given to a notion fo repugnant to the purpofe
for which parliaments were eftablifhed , to the falus populi^ the "
mprerne object and end of all government ?

The many evils that muft attend fuch a conftruction of pri¬
vilege are apparent and dreadful ! What is the remedy for thofe
evils ? The remedy , we are told , may be properly and. fafely
obtained from either houfe of parliament , the privilege of which
is a bar to all other relief : the juftice of the kingdom will be
only fiopt till the next meeting of parliament (perhaps for fix
or feven months ). As foon as ever it meets, complaint may be
made to your lordfhips , or to the houfe of commons ; and then
right will be done . How , my lords, wild right be done ? It is
the doctrine of the commons , that no member can be compelled
to wave bis privilege ;>̂—what , if' he will not wave it ? what if,
confeious of guilt and apprehensive of punifhment , he fkulks
behind his privilege * and holds it up as a fhield betweeen him
and juftice ? Why then he may be expelled ; and,after fuch ex-
pulfion he may be profeeuted by the king , without offence to
the liberty and independence of parliament.

Is not this , my lords, to declare , that .every member of
parliament , while he continues a member, though he be guilty
of perjury , of mifprifion of felony , of mifprifton of treafon,
though he fpreads fedition from one end of the kingdom to the
other , is abfolutely exempt from the juftice of the crown ? Such
an exemption is moll: abhorrent from the whole fpirit and ge¬
nius of our conftitution . . It is the worft folecifm in politicks : it
is fetting up a kingdom within a kingdom . Something like it
I remember to have been claimed by the clergy in the darkeft
ages of ignorance and Popifli fuperftition . They faid, their
perfons were privileged : no procefs from the king ' s courts
ought to go out againft them : but , if any clergyman was ac-
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cufed of any heinous mifdemeanour , application might be made
to the fpiritual court ; thtre the caufe might be tried ; and , if
that court found him guilty , he would be deprived of his or¬
ders ; after which , being no member of their facred body , the
juftice of the kingdom might take hold of him ; but not
before.

This proportion appeared fo monftrous , that even thofe times
would not bear it ; and yet , my lords, it may perhaps be thought
more excufable to fuffer a number of criminals to be out of the
reach of public juftice , from falfe notions of piety and a refpecl:
for religion in the perfons of its minifters , than where it might
be imagined that a partiality for ourfelves occafioned the ex¬
emption.

I will not repeat to your lordmips the black catalogue of
crimes , and the great multitude of criminals , that you have
been told by a noble and learned lord would be comprehended
within this conftru &ion of privilege , if it fhould be eftabliflied.
With regard to all thefe the kingj would in effect be dethroned :o

he would bear the fword in vain \ he would be no terror to evil¬
doers ; his hands would be tied , till your lordmips , or the lower
houfe of parliament , or the convocation , if the offender mould
belong to their body , would be pleafed to unbind them . Is
this , my lords, the law and conftitution of England , the firft
maxim of which is, that all juftice flows from the crown f The
king is fworn to do juftice , impartial and equal juftice . He is
the vicegerent of that God to whom vengea7ice belongs. What
power upon earth can intercept or delay that righteous ven¬
geance ? what power upon earth can have any right , any pri¬
vilege, to interpofe itfelf between him and the performance of
his oath , which is an effential part of the duty he owes to his
people ? By the conftitution of England , allegiance is tied to pro-

>. teBion : if you deprive the fubje&s or the benefit of the royal
protection, you dijfolve their allegiance.
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With refpect. to that particular fpecies of crimes which is im¬

mediately under your consideration , I will venture to fay, that
felony itfelf is in no degree fo alarming , fo pernicious to the
publick , as fome /editions libels. They refpecTt nothing ; they
fpare nothing : the crown , the legislature , public order , mo¬
rality , the Divine Majeliy itfelf, is not exempt from their infults.
Permit me, my lords , to paint to you in a very few words the
prelent condition of this country , with relation to what is called
the liberty of the prefs . If a foreigner were to take his ideas
of England from the printed libels on both fides, he would
think we had no government , no law, no God . I will
fpare your lordfhips - the contemplation of fo frightful a
picture in its full length and dimensions , and confine myfelf
to two points , which I think more efpecially demand your
attention.

There are two advantages upon which our publick welfare
and ftrength particularly depend ; both of which thefe wicked
libellers have mod diligently and malicioufly endeavoured to
deftroy : I mean the Union of the two kingdoms of England
and Scotland ; and that extinction of party fpirit , the bane of
all publick fpirit , I fay, my lords , that extinction of party fpirit,
which crowned with happinefs and with glory the latter years
of our late molt gracious fovereign, and the beginning of his
prefent majefly ' s moft aufpicious , moft benignant , and moft
profperous reign . Of thefe ineftimable bleiiings thefe exe¬
crable writings have attempted to deprive us : they have
breathed a fpirit of difcord, which , if great care be not taken
to Hop the further progrefs of it , will avenge the enemies of
this country of all the evils they have futiered from that in¬
vincible force and energy , which a very different fpirit , a
fpirit of union and concord , enabled us to exert . What can
be imagined more injurious , more fatal to our happinefs, than

.weekly and daily libels, fent all over the kingdom , which
have
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have a ftrong and manifeft tendency to break thofe ties of
mutual intereft and mutual affe&ion, which bind and knit us
together ; and to raife animolities , jealoufi .es, deadly feuds,
civil wars, between the two nations ? If the detected authors
of fuch writings, by being members of parliament , (a circum-
flance which in reality much enhances their guilt), may "go on
with full fecurity, in open defiance of all law and legal autho¬
rity , to inflame the wounds they have made, to infufe into
them new venom, till they are rendered incurable ; if this in¬
deed be Englijh liberty, then , I am fure, our conftitution will
hzfelode fe , and wants no enemy but itfelf to bring it to de-
ftrudYion.

But we ought to be very careful of the privileges of parlia¬
ment .— Alas, my lords , in that total anarchy, in that diffolutiori
of all government , which this unbounded licentioufnefs muft
neceffarily produce , will parliament be fecure ? When a city is
fet on fire, if nothing is done to extinguifh , or flop the confla¬
gration , will the flames refpect the fenate-houfe any more than
the palace ? Great apprehenlions are conceived, if your lord-
fhips mould agree to this refolution , of a terrible abufe of their
power in the minifters of the crown , by wantonly and malici-
oufly imprifoning members of either houfe of parliament , for
innocent writings . Many anfwers may be given to thofe appre¬
henlions : I fhall only infift upon one.— The adminiftration of
juftice , and the execution of laws, are, by the conftitution of
our government , entrufted to the crown and its officers ; but,
entrufled under checks beneficial to liberty , beneficial to juftice.
Of all thofe checks , the moft effectual is the fuperintendence
of parliament , which is as formidable to the higheft magiftrate,
as it is to the loweft ; to the fecretary of ftate, as to the juftice
of peace . And the terror of this muft operate in a particular
manner , where the privileges of the parliament itfelf are con¬
cerned . In a bailable cafe, as this is, the confinement muft

be
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be prefently ended : at the fifft fitting of the -parliament , the
houfe muft know and judge of the reafons of the commmit-

, ment : if they are not fufficient , immediate vengeance will fall
on the head of the minifter , who has injured the houfe in the
perfon of its member . Thus , my lords, both the government
and our liberty are as fafe as the imperfection of human policy
will allow them to be. But if you change this wife fyftem ; if
you take the executive power from the crown , and place it in
either houfe of parliament ; what check , what controul , will
then remain ?— An arbitrary power will be there^ which is no
where elfe in our government ; an arbitrary power without
appeal.

I therefore hope, that your lordfhips will not differ from
the commons in this refolution : but , at the fame time , I re¬
flect and venerate the principle , upon which the oppofition to
it is founded ; a principle of jealous caution not to do any thing
that may hurt the independence of parliament , which is fo im¬
portant to the fecurity of the whole commonwealth . Such a
caution is very commendable , and the zeal excited by it meri¬
torious, even where it is miftaken . I congratulate your lord¬
fhips, I congratulate the whole nation , on that zeal being fb
warm in the breafts of young noblemen , who have fpoken fo
ably and fo eloquently in this debate . But , in order to preferve
the independence of parliament againft any future violations on
the part of the crown, it will be rieceffary to preferve the re¬
putation of parliament in the minds of the people, and the
love of it in their hearts. How , my lords, can this be done,
if they find it an obftacle to that equal juftice , which is their
birth -right and their fafety ?

Upon the whole, I am confident , your lordfhips will on no
account depart from that maxim , which is the corner-ftone of
all government ; that jujiice Jhould have its courfe without flop,

j >r impediment, Jus , fas , lex potentijftma jint : This , my lords,
is



ON PRIVILEGE OF PARLIAMENT.
is the very foul and effence of freedom. ObftrucT: this, and
you immediately open a door to all violence and confuiion, to
all the iniquity and all the cruelties of private revenge, to the
definition of private peace, the diflblution of publick order,
and in the end to an unlimited and defpotic authority, which
we rauft be forced to fubmit to, as a remedy againft fuch into¬
lerable evils. The dominion of law is the dominion of liberty.
Privilege againft law, in matters of high concernment to the
public,, is oppreiEon, is tyranny, wherefoever it exifts*

POEMS,
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