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N<OSLES on the preceding Opservarions.

Y. 34. And the afunlwnetbod was, for theifenate to decree, #pon
any great exigency, that a dilator fould be made, ando
direft ‘on what perfon of confular dignity the nomination
Vhould “fall.

In'relating the tranfa&ions of the year 318 from: the building
of Rome, Livy ufes thefc words, ¢ Major itaque ex civibus a-
miffisdolor .quamztitia fufis hoftibus fuit; et fematur (ut in
trepidis rebus) diflatorem dici Mamercum ABmilium Juffit.”

See alfo other proofs of their exercifing this power, which the

fame hiftorian gives, L v, c. 46. Ann. Urb, Condit. 317.

L ix. c. 38. Ann. Urb. Condit. 444.

Yet we find that fome confuls did net think themfelves
bound to ebey fuch an order: for (as Livy alfo informs us) in L. iv-c. 6.
the year of Rome 324, the fenate, alarmed at the extraordic
nary preparations-of the Zqui and Volfci againft the Roman
ftate, and ftill mere apprehenfive of bad confequences from the
dicord between the two confuls, who differed in all counfels
the one from the other, recurred to the expedient of creating
a dictator: but thofe magiftrates, fo difcordant in all other
points, agreed in pertinacioufly refufing to name ene: where-
upon, as the danger, by new intelligences brought, feemed to
be more and more dreadful, Quintus Servilius Prifcus, who,
with a great reputation, had held the higheft dignities of the
commonwealth, applying himfelf to fome of the tribunes of
the people, who were prefent in the fenate-houfe, teld them,
the [enate called upon them in that extremity to compell thy
confuls, by their power, to mame a diftator.

There had never been a precedent, either of {uch a refufal
on the part.of the confuls, or of {uch an application on the
part of the femate. The tribunes, glad of the opportunity te
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augment their, power, after confulting apart with all their

C.nifcgut‘s, declared, It was their pleafire, that the confuls
Sfhould obey the decree of the fenate; and, if thefe flould perfift
in a longer refiffance againft it, they would fend them to prifon.
The confuls, chufing (fays Livy) to bé overcome by the tri-
bunes rather than by the fenate, vielded to this command ;
but not without a proteft againft the injury done to the confu-
lar power, which the fenate thus betrayed. Nor yet could
they agree which fhould name the dictator, but ended the dif-
pute by cafting lots. :

In the year of Rome 347, when the confular office was

exercifed by three mulitary tribunes, inflead of two confuls,

thefe making a refiftance to a decree of the fenate for creating
a di@ator, the tribunes of the people were again applied to by
that body, for the aid of their power to force a compliance :
but they, difcontented at feeing the plcbci:ms pt‘rputualiy ex-
cluded, by the influence and. intrigues of the patricians, from
the military tribunefhip, to which, by law, they might attain,
though not to the confulthip, fullenly refuled their afliftance.
Yet they faid, that, when all the dignities of the ftate thould
be, without diftin&ion, communicated to:the people, 2bey
would then take good care that the decrees of the fenate Should
wot. be made ineffelual by any arrogance of the magifirates.
This refource having failed, the contention was kept up be-
tween the fenate and two of the military tribunes ; who, think-
ing themfelves equal tothe conduct of the war, complained * that
the dignity they had obtained from the people, fhould be thus
taken from themi: but the third faid, that hitherto he had re-
mained filent, becaufe he rather defired that his collegues
fhould yield to the authority of the {fenate, without any force
upon them, than fuffer the power of the tribunes of the people
to be implored againit them. = That even now he would wil-
lingly give them more time to-alter their opinion, if the exi-
gency of the ftate could bear that delay 3 buty as the neceflity
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of war would not wait for longer confultations, he would
prefer the fervice of the publick to their good-will, and con-
tenting himfelf with the fole 'utthc-rit} of the fenate (whatever

nppafltmn might be made againft it) would name a di@ator
that night.” Iif did fo; J[ld this fthews, that any one of the
confuls, or military tribunes, with confular power, mi ight
name a difator without the conlent of his Lu]lt%u& or (.o]_
legues : the reafon of which, doubtlefs, was, that the natural
unwillingnefs in the mind of fuch a magiftrate, to make over
to another the {upreme command, would probably hinder its
being unnecefiarily or wantonly done; but on many occafions
a contrary L‘lupo‘r jon might be well apprehended ; and the

abfence of one Luniu., or milita ary tribune, on the pulhck er-

vice abroad, might happen to d]Ltppmnt the defire of the fe-
nate, if the concurrence of both confuls, or of all the military
tribunes, had been neceflary to this ac.

In the year of Rome 542, the fenate decreed,: that the
conful, before he went out of the city, fould ot the people
whom they would be pleafed to bave hint name diftator, and
fhouid name the perfon they ordered; adding, that, if the conful
refufed to refer this matter to the people, the prator thould
do it; and, if the prator would not, ‘it thould be done by the
tribunes. The (‘onihl did refufe, declaring th.*.l: he would not
confult the pcop e on a matter which was in bis vwn power,
and forbade the pretor to do it; whercupon it was done by the
tribunes of the people, gud the 1—f=;ujr le enatted, that 8 wintus Ful-
vits, who was then at Capua, fhould .  Hiétat ( 1i'LL'*-l
coniul {fe populum 1'ugat=.:1'u:1'1 negaflet, guod flise poteficiis ¢
pretoremque vetuiffet rogare 5 tribun plebis” rogaruit j.-.-
befque Jeivity, ut . Fulvius, qui tum ad C'.r;_‘,-'.-_‘:g;-;;. erat, dic-
tator dicere LU,

I find no other inftance in the Roman hiftory of the fe-
nate’s fubmitting to the will of I(; ].-'-..L'IP.L, the nomination of

the per fon who fhould be raifed to this office.
G z The
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The purpofe of creating a dictator at this time was only that
tlie comitia, or aflémbly of the pﬁﬂillh for eleéting the ma-
giftrates of the enfuing year, might be hield by that Dfi‘l(,x.l n=
ﬁe.ui of one aPthe confulé’ 219t hﬂmr' neceffiry that both qmuhr
abfent from Rome upon mtinlr\ fer un, in their. fevera¥
1:1‘0 inces, wlien the affembly was held:  The caufe of referring
the affair to the lwupk, in this extraordinary manner, was a
difference which arofe between the fénate and the conful,
M. Valerius Lavinus 3 the latter chufing to name M. Valerius
Meffalla, wlto commanded the Roman fleet in Sicily, to whicl
rovince he was cru*"ng; and the fathers denying-that a dictator
could legally be named‘out of Ttaly, ‘Fhe difpute was ended;
in confequence of 'the: decree of the people, by the other confuly
Mareellus, being fent-for to-Rome; and naming Quintus F ulvius;
agreeably to their order.

P. 34. * He tells us, that the fenate reproaching thé confuls with
a negle@ of their duty, fornot having exerted the authority of
t]u.lr chﬂrge, topunifth a mnlplruy of the Roman kmuhr, SPL.-
rius Mzlius, with fome tribunes of the people, .againft thL com-
monwealth, one of them faid, The blame laid on them was wun-
‘,'ﬂ,’" :_for they; being -fubjeft to the controul of the laws, which bad
given an ﬂppmfj.: om them to the ;’Jf;ju, , wanted j;fnf)‘u’: in

their magifiracy, more than they did in their min ds, to inflit? the
vengeance due to a crime of this nature. That there was need of
a man, not only courageous, but moreover free, and um’f*:‘fmsd
with the refiraints of the lows, He therefore wonld name Lucius
RQuintius diffator. The words of Livy are thefe: lum Titus
Quintius, confules immerito in crepari, ait, gui conflrilti legibus
de prrwrrz’ram ad diffolvendum imperium latis, nequaguan
tantum virium in magifiratu, ad eam rem pro atrocitare vin-
dicandum, quantum animi baberent.  Opus effe non forts foluns
wiro, fed etiam libero exfolutogue legum wvinculis.  Itague fe
dictatorem Lucium RQuintium diflurum.”

+ : Thefe




THE PRECEDING OBSERVATIONS.
Thele words feem entirely to overturn the opinion of fome
learned writers on the Roman hiftory, thae the law, propofed
by the confuls, Horatius and Valerius, in the year ‘of Rome
306, eftablifhed a right of appeali

ling to the. people againft the
aéts or decrees of a diftator, For, had this been true, it would
have been the groffeft abfurdity for Livy to make T, Quintius,-
no more than ten years afterwards, (ann. U. C, 316) g@ve it
as a reafon for naming a di@ator, that thesconfuls, being. fub-
Jeé? 1o the laws of appeal; had not frength in theis magiftracy’
fufficient for-the exigency of the ftate at that time, A magif=
trate egually fubjelt ro the laws of appeal, could not have {up-
plied the defe& of power in them. But the, hiftorian fays ex=
prefsly, that the diQator was free from that reftraint, /Jiber ex=
Jotutufgue Jegum vinculis,  Indeed it appears that the law of
Horatius - and Valerius had no reference to the di@atorial
office, the objeét of it being to prevent the introduétion of any
new-invented magiftracy, fuch as' the decemvirate had -been;
without the controul of an appeal to thespeople. Livywrites ofL.ii. c. ss.
wthus: ¢ _ham deinde confularem legem de provecatione, unicum
prafditin. libertatisy decemvirali potefiate everfam, non refii-
tuunt modoy fed etiam in pofterum muniunt: fancizndo novam
legem, ne quis wilum ﬁ,’(J’g':-";'r.';f":'r'."!(?ﬂ' Jfine provocatione crearet, gui
creaffet eum jus fafgue effer oceidi, meve ea cedes capitalis noxe
haberetur.” 'The didtator fhip certainly was not a magiftracy
ereated after this law, having been eftablithed long betore, in
the year of Rome 253 or-259. And what power the Jaw e
diflatore creande had originally given to it, the fame hiftorian
informs us in the following words + ¢ Creato diatore primm
Rom, poftquam praferrl fecures viderunt, magnus: plebem
metus inceflit, ut intentiores effent ad dicto parendum. - Neque
enim, utin confulibus, qui pari poteftate erant; alterius aux-
ilium, #egue provocatio erat, nec ullum, nift in . curd. parends
auxtbium.” It was therefore a power without appeal, either

to any other magiftrate or to the peopl
o [ =] i

¢; a power againft the
terrar
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terror -of which the people had no help, but unrefifling obe-
dience. And this refutes the opinion of Algernoon Sidney,
who, in his celebrated Eflay on Government, contends that
when di@ators are faid to have been fine provocatione, it 1s
only to be underftood in relation to other magiftrates, and not
to the people; which, he fays, “1s clearly proved in the
¢«.cafe of Quintus Fabius, whom Papirius, the di&ator,
<t wyould have put to death (Liv. L. i, € 33.) Tribunos plebis
« gppello (fays Fabius's father) ef proveco ad populur, eumgque

“_pibi fugionti exercitus tut, Sugienti [enatus judicium, Judi-
S cem fero, qui certe unus plufguam tua diffatura poteft pol=
“Jetque: widero ceffurufne fis provecationiy cui Tullus Hof
S silius  ceffir#7

But, if we look to what followed (as the fame hiftoran re-
Jates it) we fhall find that Papirius continued firm in afferting
the majefty of his office; and, though he fpared the life of
Fabius, ‘at the interceflion of the people, yet he took care to
exprels, that the offender was not faved by any reverfal or
over-ruling of the fentence which he had paft againt him, nor
by any Tight in the tribunes, or in the people, to help him,
but was given to their prayers. ‘¢ Stupentes tribunos, et fuam
¢ jam vicem magis anxios, quam €jus, cui auxilium ab fe pe-
« tebatur, liberavit onere confenfus populi Romani ad preces

< gt obteflationem verfus, ut fibi penam magifiri equitum dic-
%< rator remitteret, tribuni quoque inclinatam rem in preces futb=

. 7 . . .
& fouti orare ditatorem infiffunt wut veniam errori bumane,
« geniam adolefcentie Q. Fabii daret, fatis eum peenarum de-

¢ diffe. Jam ipfe adolefcens, jam pater M. Fabius conrenti~

“ omis obliti procumbere ad genua, et iram deprecars diftatoris.
« Tum dicator, filentio facto, bene habet, inquit, Quuirites,
s¢ yicit difeiplina militaris; wiciz imperii majeflas, que in dif-
¢ ¢rimine fuerunt, an ulla poft hunc diem effent. Non
< noxz eximitar Q. Fabius, qui contra edi@um imperatords
46 pugnavit; fed noxe damnatus donatur populo Romano,

¢ donatur
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¢ donatur tribunitiz potcﬁ;lti, precarium non juﬂum auxilium
¢ ferenti.”

From all this it appears, that no lawful authority in
the tribunes or people of Rome delivered Q. Fabius from
the fentence pt'nnuuncc{! by the diGtatorial power. He was
-::-111}' faved becaufe they fupplicated for him; and thei Jup-
_;1' ications themielves were a very fufficient lmnf that no appeal
Jay to them. They might indeed (as the right of making laws
was in them, efpecially with the confent of the fenate) have
paffed a law (plebifcitum) to reftrain the di@atorial power
fmm a&ting againft Fabius, as they afterwards did pafs one, in

favour of \Imucms, to render the power of the mafter of theriv.1.

horfe equal to that of the difator: for laws may be made™
repugnant to the principles of any conflitution by an abufe of
the lecriﬂatiw authority in thofe to whom it is trufted: and
this, it feems, was what Papirius apprehended; but he firmly
I"‘]"Llnt.lll'l(‘_d the conftitutional power belonging to his office, of
'udﬂmf in this cafe without the umn(ml of any appeal
to them; and this independency, afferted by lmn, they in
effe& acknowledged, when they had recourfe to entreatics
;':g:;mﬁ the execution of his decree, inftead of reverfling it, or
ftopping it’s effe@®, by any a& of theirs.
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