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166 FRAGMENTS or MINUTES

XVIIIL

HE reafons that determined the lawgivers of Greece,

and Rome, and of fome few other ftates, to forbid a
plurality of wives, which was permitted in almoft all countries,
may have been fuch as thefe. They faw that polygamy would
create large families, and large families a greater expence
than could be borne by men who were reduced to live in citics,
and other fixed habitations, where property was diftinguithed,
and where no one could afford to fpend more than his legal
pofleflions, his labor, and his induftry, gave him. Mono-
gamy was a fort of fumptuary law, and might be thought the
more reafonable, becaufe, even in thofe countries where po-
lygamy was eftablithed, men were not permitted to marry
more women than they were able to maintain.

ANoTHER reafon, that ferved to confirm this inflitution, was
the part afligned to the priefls in it. Dionvsius HaLicag, ?
having obferved how ill women had been ufed to keep their
conjugal vow, even in countrics where a very {ingular ma-
giftrate®, a magiftrate to preferve their chattity, was appointed,
ipeaks with great encomium of a law that RomuLnus made
to attach every roman wife to her husband, by an entire par-
ticipation of all his pofieffions and of his religious rites®, Thefe
facred nuptials were celebrated by a folemn facrifice, and b
the eating together of a confecrated barley cake. The natural
effe of this law and this religious ceremony was fuch, that
during five hundred and twenty years there was no inftance of

a) Lib.#. 24, 25, b) --- Cui mulierum caftitas curae effet,
¢) --- Omnium et bonorum et facrorum ---
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a divorce at Rome; for fo I underftand the hiftorian, who
does not refer, according to my apprehenfion, to any exprefs
prohibition of divorces, in the cafe even of thefe marriages, by
the law that eftablithed them, asfome have imagined. Thus
monogamy became, by the intervention of the priefthood, a
religious, as well as a civil inflitution.” T might add, not im-
properly, nor untruly, that this inflitution has received at leaft
an indireé fupport from the vices of husbands and wives, from
thofe very abufes which it was defigned by Romurus, and by
other legiflators, to reform. By entering into fingle marriages,
men fatisfied the natural defire of propagating their fpecies,
and acquired the means of having a legitimate iffue; whilft
nothing hindered them,’ nor their wives neither, except the
want of opportunity, from indulging their luft with others, in
{pight of their facred bonds, and the legal property they had
in one another’s perfons. We may believe the more eafily, that
fuch confiderations helped to reconcile pagans to the {feeming
conftraint of fingle marriages, fince we can make no doubt
that they have the fame effe on chriftians, who think thefe
marriages inftituted by God himfelf immediately, as many of
the former deemed them to be enjoined by the law of nature;
for what authority does in one cafe, cuftom might very well
do in the other: and it is much lefs ftrange that cuftom, which
we call a fecond nature, thould pafs for the firft and real na-
ture, than that human authority fthould pafs for divine.

Bur of all the reafons, by which we may account for the
prevalence of fingle marriages, in oppofition to polygamy,
divorces conftituted the principal and the moft effectual. With
them monogamy may be thought a reafonable inftitution.
Without them it is an abfurd, unnatural, and cruel impofi-
tion. It croffes the intention of nature doubly, as it flandsin
oppofition to the moft effectual means of multiplying the hu-

man




)

168 FRAGMENTS or MINUTES

man fpecies, and as it forbids the fole expedient, by which
this evil can be leflened in any degree, and the intention of
nature can be, in many cafes, at all carried on. ~Altho the
firft mention of divorces be made by Isaram, and JerEmIAH
occafionally, feven or eight hundred years after the law was
given, they had been always in ufe among the Ifraelites: and as
the right was derived, by their do&ors, both from the natural
and the mofaical law, fo they were practifed under no very
firi& regulations. I fay nothing of the forms. The legal
caufes had a great latitude: a divorce was fufliciently authorifed
when a woman did not find favor in the eyes of her huf-
band, becaufe of fome turpitude in her perfon or behavior,
or even becaufe he found another woman whom he thought
handfomer, or whom it was more convenient to him to marry™*,
Thus the people of God hadan advantage, in this refpec, over
other people. Plurality of wives might have made divorces
lefs neceflary. The defects in body or mind of one, would
be compenfated by the perfections of the others; or if they
proved all alike difagreeable, the husband had the refource of
concubines. The cafe of the Romans, and all thofe nations
where fingle marriages were eftablifhed, was very different.
He who had a barren wife could not fulfil the law of nature,
nor {wear without perjury, as he was obliged to do, that he
kept a wife in order to have children by her; and therefore
CarviLius Ruca + acted very conicientioufly when he was
the firft, if he was the firft, to put away his wife. The law-
cafuifts, who decide that barrennels is not a {ufficient caufe of
feparation, becaufe it may be the misfortune, but cannot be
imputed as the fault of the woman, might as well decide, that
no accidental infirmity, which renders a man incapable of per-

* Foeditatem 1'wcr1'onft]cm, negotium impudicum,  Si invenerit aliam pulchri-
orem, aut fibi commodiorem, S:zrp. De ux. ebraic. 1+ Diox. Har. ubi fupra,
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forming his office in the ftate, is a fufficient reafon for re-
moving him. The Romans paid no regard to fuch cafuiftry.
They continued divorces in this, and many other cafes; fuch, for
inftance, as ill management of family affairs, or an intoler-
able and incurable ill humor, which were the reafons, I pre-
fume, of Cicero’s divorce from TereNTIA; and good reafons
furely, fince the husband may be ruined by one, and the
peace of his whole life be deftroyed by the other.

Tue inftitution of divorces was of fuch abfolute neceffity
where a plurality of wives was forbid, and of fo much conve-
niency where this plurality was allowed, that it continued on
the fame foot among the Romans, till chriftianity was efta-
blithed fully in the empire, and that it continues ftill among
the Jews in the eaft, if not praétifed, for prudential reafons,
in the fame manner, and as openly, in the weft.

SELDEN gives a very particular account, in the third book
of his “Hebrew wife,” of the occafion on which divorces were
reftrained, and it amounts to this. HirLer and SamMAzas
were of that fet of men, the rabbins, who pretended to have
authentic traditions, and certain interpretations of their law
conveyed down to them from Moszs; and who were, not-
withftanding this oral rule of faith, of do@rine, and of man-
ners, frequently in oppofition, and at the head of different
factions in the fchools of the Jews. Two fuch fadions had
been formed, concerning the legal grounds of divorces, by
Hitrer, and Sammaras who had been his fcholar, as Ga-
MALIEL, the mafter of faint PauL, isfaid to have been his
nephew and his fucceflor ; and the difputes ran high between
them whilft CurisT was on earth. The Hillelians maintained
the original right of repudiation, and fuch as it was practifed,
not only in the cafe of adultery, or turpitude, but in every

Vor. V. Z other
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other cafe, ‘“ ob omnimodam rem feu caunfam 2.” - The Sam-
maeans infifted on a reformation of this cuftom, and on a
new interpretation of the law founded on a grammatical cri-
ticifim. They confined the right of divorce to the cafe of
turpitude, alone. Curist decided the queftion in favor of the
latter, and fpecified but one kind of turpitude. This decifion
appeared fo ftrange to his difciples, that they were at a lofs, as
well as the pharifees, to guefs why then Moses had eftablithed
the right of divorce; for it is probable the notion had not
prevailed amongft them, that God tolerated fuperftitious prac-
tices, or permitted even crimes to have the fanction of his law,
as in the prefent cafe it is faid that he did, becaufe of the
hardnefs of heart of their fathers. The difciples therefore
cried out, that, if this was the cafe, it would be better not to
marry. ‘The Jews did not fubmit to this decifion. The fame
difpute continued many years; and about feventy from the
birth of Crrist it was decided in favor of HiLLeL by that
oracle from heaven, ¢ the daughter of the voice b,” which was
heard at Jabne, not far from Jerufalem, and the place perhaps
where the fanhedrim was then held,  But the law of grace was
fuperior, in time, to the natural, and the mofaical law, among
chriftians. It had a right to be fo; and, befides, we may
believe very probably, and very pioufly, with Justin the
martyr, that Josers, having fufpected the holy virgin to have
been got with child before her marriage, had entertained
thoughts of feparating from a wife whom he could not keep
according to the laws of his country ¢, We may believe too,
on the foundation of this anecdote, that chriftians were pre-
pared to underftand the words of Jgsus in a fenfe the moft
reftritive of divorces, and the leaft favorable to that inflitution.
I {aid, that the law of grace was fuperior in time to the other;

a) Ib. 1. iii. c. 20. b) Filia vocis.  c¢) ---Juxta patrios mores ejiciendam,
for
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for as little as we know what the pra&ice of chriftians was
during the firft three hundred years, we know in general, that
great reli@ts of judaifm remained long amongft them; that
divorces were in ufe, even thofe which wives fignified to their
husbands; that the meéaning of the word fornication was ex-
tended from the flefh to the {pirit; and that this inflitution was
obferved, admitted, denied, to the time of CONSTANTINE,
without any certain rule at all; < aliter atque aliter+,” fays
SELDEN. From that time downwards, emperors publifhed
edi@s; councils made decrees; fathers, and after them {chool-
men, advanced opiniohs ; ecclefiafticat and principally papal
power increafed ; a new jurifprudence, the child of ufurpation,
of ignorance, and bigotry, grew up under the care of the
canonifts ; marriage was declared a facrament, and this tie

indifioluble,

XIX.

EF ORE weleave the fubje& of pofitive laws, ecclefia-

ftical and civil, that forbid thofe things arbitrarily, and
by mere will, which the laws of nature permit; we may pro-
perly enough takenotice of fome reftri@ions relatively to mar-
riages, which have not been fo hard to impofe as the obligation
of {ingle marriages. Polygamy had been allowed in moft na-
tions, divorces I believein all,” It required’ time, therefore, to
abolith inftitutions, both of which had revelation and reafon
on their fide, and the laft of which had been confirmed by
univerfal practice. But it required neither time nor pains to
continue the prohibition ‘of marriages within certain degrees of
confanguinity and afhinity. The Jews, among whom chriftia-
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