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Quzritur 1.~ An filia ratione
dotaliam , & paraphernaliom fuz
matris, ob hypothecam tacitam
preferenda fitalijs creditoribushy-
pothecarijs, quorum unus anterio-

QUASTIO v

r
rem tacitam , altr gerbpolierio:
rem  quidem,at. cxpreflam habui
hypothccam. 2. Ancillado dous
per di¢tam confeffionem fucritfa
probata?
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An ﬁ/izz,ni't-:'me;_.-'domlégi}z & parapbernalium , proy leghini
[fibi affignatornimn , ob h‘ypatlvéc,rm tacitam , quammarer :
habuit in bonis Francifci, preferendafic
‘duabus aliis:Creditoribus hypo-
thegarijs?

Pr:[’upponcndumt. Sermonem
cfle de detalibus & parapherpa-
libusinfenon exftantibus; hec
enim , quiamanentin dominio na-
turali uxoris,& liberorum hzredum,
ante omnes alios creditores reftitui
debent ; nam dominiam eft forpif-
fimajurisrealis {pecies s'& vindica-
tio omnem vincit altionem,; tam
realem quam perfonalem ,jus, aut
privilegium, perd 240§ 2o ff. de
ebs Anth, Jad, pofidi bt 5. pri ffs de Pe-
culio. Sermo proin eft de dote &
saraphernis Marito: traditis, 8ccon=
famptis’ vel permixtis cum: bonis
Mariti, Prefupponendum 2. Us
yorem defunétam non fuifle in cul-
pa & caufa ob malam rei familiaris
adminiftrationem , cur Maritus ad
inopia pervenerit ; fienim hoc eflet;
ceflareripfius privilegium przlatio-
nis ip ordine ad repetendam dotem;

fraftra enim autor calamitatis iz
auxilum{egisimplorat. 4 140 b
R. ¥ Petr, Heigiosp, 2. q 7 I
Sicut probabiliter ctiam fion Zac
privilegi6 pralationis mulier, 2
{cienter nuphic viro am anted Vil
obzrata, & tamen dotem intulit
perd, 41.Sofia debitore ff. defin don,
26. §. abeffe.f Mandat. 13§ e 8
in pof] legator. Carpzot’.iﬂﬁﬁf*’)’”‘"'
for.p. 1. Conft.-28, def. §4. Cunrh
Peiro Heig, Berlich. &e. colt
Bald. & Pamormit. Pariternongit
det » quando uxorund ;{JQIM&HW
principaliter »fe obligavit in o
tratto-debito, pexmodum niees
fionis velfideiuflionis legitioi F;‘
tif, Ly arte T2 (249 %apmd)ﬂfﬂ“ :
Reche, Gail 2. obfery. 89 feem
quando commune ncgo_mleT:
cum marito exercef, & i m;il-"
pars acquaf{tuwm debesuis: it
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Saft.cis. arts 10. 11 FaverBerlich.
L, wonel 05, mi 79y, Beuter. de jure
peld. puod. 350 Gail obferv. 9o, #
1.k 2 Prelupponendum 3, quo-~
idbona uxorum paraphernalia: Jis
wprojs habeanthypothecam.ta-
diam inbonis. Mariti » hang tamen
E;i\_'jg'fgiqtam non effe, ita ut.prae-
lonemoperetur ante. aligs, credi-
weshypothecarios, uti LUD.com-
muniter notant . & lus Bavaticum
niwef, Edidd.tit.2. arty £1. o ; fine
s clare decidie,  Prazfupponen-
dun 4, etiam hzredes, uxoris,, qui
et delcendunt, . uti f lij & filize
wpucesefle privilegij * praelationis.,
Wgandeipfa uxor,. . fipuid. C.
i pign, Nov, g1,pr. idtamen
i haredes collaterarcs 5 &oex-
tintos, non ¢t extendendum . ut
fiegicprobat Beglich. v 14 comel,
0799, 91. contra~Schneidevv.
&Neguzant,  Unde Tiberi, poft
Wm patris. petentes legitimam
figam » praferuntur poverce
@enillatam repegenti- ob priori-
m bypotheca pariter privile-
#4210 etiamn praferuntur
H0aparaphernalia fuz mattis de-
2, fiiftaexpreflam conflituit
othecamin bonis marici pro fuis
Pmpherms;falrcmdejurc Bavari-
" Utdocer Cancellar, Schmid
L L‘Iﬂ. 1 Pfaf‘tjr, Editon, ]'Z._--:l_g.
im?::learnilhs filiam forte- pre-
toch [“‘I\}e] creditori hypotheca-
= hal'i‘:é!;em_famrcm » quemin
J"l'ﬁ@hr 0s illata. 1. propter
oA Matrin, 1, wm €, detei

uxgrs adsly 13, Co quipetier, in pign, ubi
mulicr .omnibus . creditoribus, &
hy pothecasiisyy ratione.dogis, pra-
tereur s, &oquidein etisnzanteriotent,
fi cafolum sacita, fuit s hypothecam
habentibus. L uir.C. eod, (5§, 290
Inft, de adion..  lmo & anteriorem
expre(lam obtinencibus. perdsl. ult.
Pr.Oife 3. Nav. 79. 4. 2, quin & ijs
gmbabi:}{tcr1._qgi privilegiatam ha-

enthypothccam anteriorem , fal-
tem fi_ea expreila non fitvel uxor
exprefle (ibi conftituithypothecam.
perl & Nov gre.,  Quod. hxcfilia,
loco magris defun&z ., przrogati-
vam habeatetiam refpectuillius,qui
pofteriorem , licet expreflam; hy-
pothecam’ convenit, probatur 2.
€x €0, quod. prazzcedat hypotheca
-anteriori tacitd, munitum 5 & ifte
‘vincatde hypatheca pofteriori ex-

‘prefla provifum, fiquidem axioma

elt ; [ivinco vincentem te, wulrd magis
vincote.  Dein regula cft; quodex
creditoribus bypothecarijs non prie
vilegiatis attcndatur prioritas tem-e
poris, Do veiw, an hypotheea fit
tacita vel exprefla, conventionalis
vel legalis;gencralis vel fpecialis &c.
uti DD, notant, & fe fundant in
L. 8.0l 2. 4. 8. Cuqui pot, in
‘pigm & 5. deR, .o in6.ibi ' qui
prior efl tempore , potior eff jure. Cum
igitur hac filia prarogativam ha-
beatante eum, qui anteriore , fed
tacita tantlim , hypotheci munitus
eft, ifte vero munitum pofteriore ,
licerexprefld, etiam hunc prace:
det filia.finon ex (eipfa, uti camen
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verumefle exitimandum eft, faltem
¢x perfona prioris creditoris, juxta
vulgatum axioma, fi vince vincenteth
se, multb magls vince e, Adde 3. fine
gularem convenifentidm ob favo-
rem dotis, quam- cenfervari fal-
vamReipublicz intereft. L 2. ffde
3‘“’. doty -
Veram quamvis hzc in Thefi
ita effe exiftimem, faltem procafu ,
‘quoanterior hypotheca folum ‘eft
tacita; fienimforet exprefla, Jus
Bavaricum ind. art. 11, Proceff. Edict,
uti & obfervantia communis, cons
tra Juscommune, anteriori hypo-
thece exprefle primas tribuit ante
hypothecamdotis, etiam expreffam
Gail, L 2. obferv, 25. Myn{.cent. 4., ob=
ferv, 13.V Vurms. rit.37. ebferv, 3. At-
nold,Rathin [uediffert, Fuvidiaffere.13%
Berlichi/, 1. concl. 95§, n.92. Hattm,
Pift. obferv, v7. lib.2,Cancell.Schmid
addoart. 11,116, Nihilominus ta-
men in hac hypothefi,in qua acquz-
fluum communium media pars ob-
vénit primz uxori, conféquenter
“& ejus filiz , ur pater ex teflamento
maritifecundz conjugi acquaftus
tribuentis, cum tales fuerint conju-
ges,qui communem negotiationem,
mempe cauponariam,exercebant »

aliter dicendum & difcutrendent
eft 3 hocenim in cafu inBavaria, ubi
evenits uti &alibi , ubi communen
negotiationeni exercent conjuges
ex commufit c¢onfuetudine celfx
jus pralationis & privilc%iumdoti:,
uti in prafwpponendss ex Berlichio
Bedatero , - Gailio annotavimus
Addatur Cancell. Schmid £t
a1y quiid defumunt ex/ijure foie
tatisff, profocio, & Auth, figua milie ,
ud §.C. Vellelaw, item cx Jure Bava
ticotit. 1. arte 10. & 11, LandNedt
Cim lucram & damnum ei fami
lariszque ad uxorem perdincat
ad maritum , atque illa non mini
oblizarionem contraxerit, acilk,
&, 6 uxor effet privilegiata, boni
fide contrahentescum talibus con
jugibusinique deciperentur,

Atque ex his facilé refpondet
ad oppofita, dicendo nimirum, ¢
ombia poffe quidem procedercin
thefi, non tamen in hac hypotheh
in qua alind exigit & Jus Baur
tum, & Jus Commune, abk
communitec fic_intellc@um, &
confuciudine approbatum, &
Ri‘ib.
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