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ITULUS XXIV.
~ De Donatonibus,
DECISIO XCV]I o,

De Domatione bonorum immuobilium
ieali, ‘quam-denans revogarein-
‘tendit,

SPECIES FACTL

T Leeonora,iprima: ‘nobilitatis -obitum Elecorowre-eam plenojute
= vidua, opibus quidemiprae- ‘haberent & pofliderent (Daf Er
dives, prolibusautem défti- { Maternus & defcendentes ) mann

~ tata,germano‘fratri fuo , Er fie '( Bie Jrau Eleeonoram)
lomineMaterno, fpecialiter dile€to, 1iberleben mwiiedet/ befagte Ghiter
Uavitintegram: dynaftiam, mul- - aigenghumlidy “haben und behalten

Uipradils, partim allodialibus par- - folle/{unt formalia ) refervato ta-
inleudalibus abundanté,ut Mater- menufufruéturintegroad dies vite
Tcligdefcendentes Mafculi poft fuz.  Hanc donationem , quam
(R PsPichler Decis, T.2.) - G Ma-
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Maternus lubenti & gratifimo ani-
mo accepravit , promiffo viciflim
donatricipleno di&orum bonorum
ulufruéu s ut Eleconora magis fir
maret , Maternum per procurato-
remin a&tualem pofle(lionem cum
omni {olennitate mitti curavit, im-
petratietiamd Principe loci confiry
matione initi pafi & ceflionisfate,
atque; in bonis feudalibus etiam
aduali inveftiturd, — His peractis
{ecuriflimum fe judicabatMaternus
in pofleflionebonornm fibi dona,

ufumfru@umad dies vitz (ibi refers
waverit Eleconora donatrixifed poft
14 annorum perjodum hine ‘indé
ex rumore, acpoftea etiam ex literis
Elceonorz haud obfcure intellexit,
quod illa, dum in ultima lencétute
adfecunda vota conyolavit » bona
cefla & donata meditetur revocare,
ac in alium transferre. .« Quaprop-
ter, ut preveniret omnem turba-
tionem in jure & pofleffione jam
quafitis , omnéque  periculum
ca amittendi praverseret, Judicem

yvidit hane exccgiongx fiuftrafo

torum, licet nondum frugifera,cum |
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50 Lib, UL, Tits REIW, Décifto XCPLL,

‘adiit competentem, ac petiit £
lcconoram citari ad videndun
fe manuteneri in pofleflione bo-
norum , camque ad. fervinds
pa&a condempari.  Atillaping
3uidcm oppofuit exceptionem for

eclinatoriam, poit autem Wi

re ,sranfijeadicxceptignemattioni

'nondum nat®, pretcidens difpo-

: 3

fitionem de bonts pradidisalch:
&am non fuille aftum inter viros,
{ed donarionem mortiscauldproin

:femper proibita revocabilem ibi

que plenam adhuc poteltaem ¢t
aliter de ipfis difponendi,acrcin:
quendi, cuicunque vellet, Ethiss
exarfit duplex quzfiio.

5. Etprincipaliter , an dife
fitio, quam i favoren fratrishi
ac defcendentium fecitEleeonors)
ab.ea adhuc revocari & immut
pofii?

2. An exceptio adtionis no

dum nate locumha
beat?
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D¢ Danationibus,

QUAESTIO 1

Andifpofitio, quam in favorem fratris Ma-
 tei ejiisque defcendentium fecit Eleconora, ad- 3
i butc revocari £5 immutariva-

leat 2

Rationes dubitandi,

ROVl WME =19 i
Rolibitu adhuc revocabilemef-
fe, principia Juris& Faéli vi-
dentur evincere : Furis quidem,

lu[!a qualiberulnma voluntasy &
politiomostis cauli ,ufquead ox»

Wtmom (piritum : ambularoria, ac

polibitu revocabilis efts uthabent

Gailfimi textos in L 4. ff. deadim.

Lyt, ¢l 22 ff de Legar. 111, & DD,

Ungore omnes, Fsffrautern , cum
lconoranunquam intenderit per

dhimkdonationem inter vivos »

debqucirrevocabilem . fibi manus
fue, acliberam adiniere potefta-
tmdebonis fuis aliter difponendis
fitim quia nemo  prafumi debet

a libersliter res fuas jactare velle

Krdonationem, qua tanropere {ibi

Meludicaret per aftumn mere gratais

(uasjadtare, ita quilibet przfumena
duselt cas ja&alleeo modo, qua
minis gravatur: partim quia Eleeos
nora in fuadifpofitione & pofle{lio=
nis poftniodum conceflione fibi ex+
p.relfs)é referyavit liberam potefta-
tem deboniscellis difponendi, et~
jam per teflameptum , & fratrem. a

fucaeffionem, quod verbum . denotat.
ultimam voluntatem , vocavit, his
niénirumeveﬁrbisé:gagibd} eit mm
brigen Lcbens / und bif sumeinent
abfferben/ daf Dauf und Heres
{dafft B. famt allen bagnmb_ﬁa
gigen JurisdiGionalien / Siechren)
und Serechtigbeiten / aud ubrigen
Hifenund Siteren/als deven wabs
te Zhaentbumerin £ in rubigem Bes
fits bebalten / Renten und Abthomba

m, it2 ut cenferi debeat fibi vo. _fielt davonbif an mein End inbeeing
de't omnem o poteftatem  aliter

inceps difponendi adimere § ficut
tiim nemo prae(umitur abfolute res

trdchtiget gemifiens/ unb fonffen das

mit fthalten und walten moge/glei

w@:_giﬁ:mnatgenébumh(bgqi _-
. Ca
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°  Lib, 111 Tis. XX1¥: Decifio XCVIL,

fad Shiteven 7 aufierhalb alfein /
Baf meines Heven Bynder hoffents
lidy verlihencr Sobn ( oder jwDodh
gmf} gorcciventer maffen ain von

¢ffefben. Frdaulcin Todferen in
meitier Teftamentavifiyen difpoli-
tion atfifehen und benennen werde)
mic in obgedadhicn Suiferen nady
tineinem Ableben fuccediven Mllen.
Gonformiter huic refervationt pe-
tijta fratre donatario reverfales lit-
teras, quas ipfe etiam dedit hoc te-
nore : Demnach die vervittibie
Srevfialt - - meine vilgeliebte Feau
Sdymefler cine Deliebige domation
obex difpofition ber Hertfthafft B.
gumy appertinentiis &c.  mir und
nieinen Kinderen sum faveur freps
gebig vermadytund juegelegthat /
alg thuehiemet Eund 7 und eckplere s
Daf # gleidywic wolfgemelte mein
FrauSdyefter mit allem dem ifris
gennady Woblgefatlen su difponi-
ren und ju ordiniven vollfhomment:
liche Macht 1nd Gensalt hat/ alfoid
und die Meintge fiedavinn nit allein’
niemablen behinderer / nody das
fenige / weldes fic ihrem Belieben
nadh einfrocderd inter vivos perges
Ben  ober mortis cauld difponiren
and veemadyenwird / fondecn in al
lem genchm und gut heiffen / audy

ar Defjen Bollsichung in allem ber
ﬁ?tmmhetﬁmme / underkhlere

ich su mebrer LVerftdyerung difes
der ganken Eebfchafft verluffiget
wollen 3u fepn/wofernidy oder Die
Dicinigein gevingfien meiner vilges

liebten Fran SeljcesbtmBi,
Tew roveden woidek fehen Lodor dingy
madyteLegara, deven fipensillols
menig / surud hakeen , odeainign
Ley tveifs difpuciventvsllen. Siege
donatio mortis cauf3’ fic nonts
tum illa, ubi expreflamentio mor
tis intercedit,fed etiam, ubilibn
refervatur poteftas alienandi ufgse
polt mortem , Berlich, p. 2 mi
§1.Strycke de cautel, contrafd 83,
£.8.5. 21afegq.  indubicatum et
hang, de qualoquimur, difpoltio
nem Eleconorz donationem mor
tis caufd fuiflc , proim revocai
ICmt : ‘ il
Nec obftat, quod Eleconon
pofle(lionem bonorum denatorin
dicacur concellifle, clim repugnd
candem rem, a duobus pollii
in folidum eodem pofkﬂmm%
nere 3 nam-! Eleconora non fo
retinuit poifeflionem caturaknd
carporalem cum percspione fit
Guum, fedetiam civilemfeucn
animo & opinigae dominil; ¢
fibirefervavit per difertaveiba, df
wabhre Aigenthinmerin Jeit Lebioé
i threm 2Befis faben folies g0
fratrem ne quidem potuithm 1
ijsdem bonis pofiefforem facere, &
fi id fuiffet attentatum , illcd
Eiﬁbus'tarujﬂet rapquam ad1mpor
ile ordinatus, ;
Accedit, quod , fﬁ“ﬁ“%
tiam,quod difpolitio Eleconoiz
fetalus inter vivos, fis@menq

ad pacifcentes & contrabents nlﬁ
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s ac fnvalidusexfbiriTet inprovin-
dia, ubd celebratus fuiv, propeer di
feérum debitz folepmitaris § in-illa
timproyincia exftas fratatum,, ue,
ffadonatiointer vivos {ub condi-
tione refervati ufnsfructds , evacua-
to fiat intra annum-: & diem, atque:
infudalibus coram Curia Feudali. :.

§3

atquii Elceonora. mom evacuavie
Boradonatas dum retinuic. poflef-

fiorem, nec in, feudalibus. coram

Curia Feudali,, fed folum coram
Notagia, & teftibus, ca. tradidit :
Cl'g_()s-

Rationes decidend,

Tutautem hae nonleven veri-
fatis apparentiam habeant, lan-
& tamen verjus effe cenfeo
Jiigne & fadto magls confenta-
ttum, quod Eleconorz difpofitios
1 {ivorem fracris Materni, & hix
‘Jmléf[‘c_el_lﬂm_t_ium Mafculorum fa-
f38tus & domatio inter vivos fue-
iadsoqueirrevocabitis fit.[d quod
Befitg perfuadeant fequentia arga-
menta, ;
. Argumentum 1~ Donationter
o3, pon mortiseaufd, cenfetur
e, quoties indifpofitione , vel do-
mtione, aut ceffione , nopfit ex-
E.,iﬂ‘"“.ﬂ!!io meortis, ctiamfi difpo-
lofisretd mericnte { que tamen
iboptime adhuc valente fatta
enoleitor ) 1. seid g, fime ff de -
ta, ks, danet, non ebftamtc -quod
sxteutio referatur in eventum mer-
#,vel polt morcem ( quod folum
M contigic) 1, Seia. ¢if, Menoch, de
pre

1efumgt, 1.3, peefumpe, 16, . 1. Hil-
l'l&ﬁ!& Pr» 36, 0, 1. 1L

14, 633, bitr, €.

’ &czt.e'r‘:iBD. pleriq; omnes. Sed E<
‘legonord |

;in [ua prima difpofis,
tione,quaTic habet : Dasihy dltiffer
err%mber (Maternus) Hete O
. aus, fonderbabr gegen ibhm ge.
fragnien propention wegerihr in all€

" Begebenheiten erseigten aufridhytigen

freuy tideplrhe Wohigerogens

“heit s watm ev fie Uberleben/micaudy

fein ditiffer Sobn und delcenden=
fon Mannlidien  und  Weiblicher
Stands/ jederseirer Aeltifie/ dasd
Hanf ued HevrfhaffeB. fome allen
ParsigehSrigen dependentien . ald
ihe Leben + Succeflor aigenthumlidy
Baben und Gebalten folle. = Dafern
aber ( hic ponic novam _difpofitio-
nem ) thr befagter Heve Bruder mif
Mannlichen defcendentennit folite
perfeben werden, odet fienit erleben/
folchen fabls follten deffelben Judus

fein Tdhter 7 und deven Finffrige

* defeendenten s und oy rordines
“voretftbic jeniar/ fo fie hiernddyffin

irerleaten Ailéns difpofition
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Lib. 111, T »XXIF: Decifio XCV UL,

54

eirter Eebfolgerin Genenten werde 7
ermeldted Dauf und Hevefhaffe-2c.
‘aigenthumiich) Haben und bebairen v
1o ihr darinn [uccediven ¢ » alles
jedochmir Dem refervat, und auss
oructlidhem Veding 7 dafi fie Jeit
ibres Ubrigen ¥ebens all evmeldie
Suiter inruhigem Befis behalten /
die Reunten und Abfomjien das
on biffan ibe End unbeeintrddtis
getgeniiffen , und fonft Danmt {chalz
fenundvalten wdge / gleidy aut ih
ren tibrigen aigenthumiiden Haab
und :Ghiterny anffechalbaliein.s wie
porbeneldiDas hred Deven  Bris
Derd von deny alferhddyften verleys
hender Sobn # - ifir in obbemeidien
©nitern fuccediren foll¢, . Neque
in prima ;inquam, dilpofitioneul-
lam’ mertis mentionem: fecit ; mifi
precise quad executionem, utpoft
_ obitum frater hee. bona. habeat &
retincat; neque in ‘attuali immif-
fione in polfetlionem in dita bona
feudalia, & allodialia plura,quam
ipfi abfolute & (ine ulla- mentione
mortis dari perprocuratorem . Vo-
Juit effectu fecuto ,foltmgue ufum-
fru&um (bi refervavit,. Clarum
preinde eft, quod non intuitumor-
tis diipofitionem fecerit,, fed fglli‘:m
gjus effeétﬁ poitmorte [uam differ-
1i voluerit, fenquodine mentione
mortis ipfam donationem fecerit, ,
licet pro ejus exccutione, tempus
mortis ftatuerit, | Ergo. Eleeono-
rz dilpolitio, a&uali in poflellio-
pemimmilliene munita, non fuit
_donatio mortiscaufa, fed actusin-

ter vivos & irrevocabilis; figuiden
ubi difpofitioni adijeitur dies ince.
tus » at certo exfticarus, uti chdi
mortis,difpofitio fatim valeruabe
foluta, licetnon ftatimveniat dia,
feu executio difpofitionisinterca i
fpendatur’, donec mars evensit
L4, ff  ad 8. Trebelloan, Mantc
de conjedd ule. wol. | v, w15 040
Brunem. ad L7s. i decondi ¢ te
monfin, & adl.z.l, 5. €. quands deslige,
Scryck, ad ff. iih, 36 tit. 2§ Me
poch. prefs 35, n 4. lbon ale
. Boer, Natta, & alios, vbi
ntformaliat  guando morti
" Ghaeft (ol per modiin dilarieui g
s folism. in verbisexecsiivi, i [y
teri funduns donaret 'éf‘(q p
4u (utiplang hic conrigit ) s
Jempis mgr‘f&g » denatio ﬁjc?ﬂ;!ﬁ!%

ratianus autcmlo, 3. Gt 5

ez

n 10 fic ait: wentio mortis priss
effedtum dilativem non fauit dordtit
morsiscaufd 5 fedinter vives s guif st
diceret: volo,,_quéd besberd ’ﬂ ';'gf
bedee _in_ vits g"(”'i?l.b!'k‘;"?‘,_._ L
tems ’

" Argumen tu_‘rﬁ 3. In(‘ﬁ‘lemﬂ
jone prater uium A
frm*é‘?fﬁ’{ao%’?s%ﬁh@tf?%gﬁ?g

g i

_quam_poteftaten facit
rm_éxfmqn.m%ﬁﬁg it

ta, quz donatarius prelir
‘f‘if‘r"f&a&‘co hft"ri,;’xgi‘tEHE',cégff!?‘ rf;
' idvé&it_‘i:‘fraﬁl : ‘;gﬁ"? Aot
fratris, Dag er! l&‘?;gl n ﬂﬂg
vty Geefier bt/ 40
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AU - De Dogtatisnibis. ) |

ifequalifdt ey Den wateren Loy

ambiungen der Manns, Cammer
linfiighinecfyeiuen moge. ergo nix:

kitaliad fibi refervavic 5 nam refers+

wiouniusoftendit ;omniaalia von
derclervara, - Narta conf. 6617,
o lhgiergo nec. poteftatem . de
gprietate & dominio Utiliulterids
tlponendis fed folum de-fruétibus
dies itz » & folumex iis facien-
Hlegata,, chuercvac-abﬂitas feu-
fintfadamdeclarationem volun-
s admitceadi - (imualtaneam - fra-
tiiy & poftea aftu etiam indultam.
ivelituram eft penes' donantem,
ftnee penes ipluin elt domimium
itum, - ldquod folide - confic.
nutyt exvetbis eidem  difpofitioni
s o i Deffent swabyeer UeEundy.
mgibery BirbiindtlichEeie 7 iff
Wfain du?i_n,ﬂillﬁerﬁ.rttgg_t.g und
wabepder feiés & htlen felbftfandig
fdeiben: wordes, Notetur
item, erbiidlichEet s, quod in
it voluntate yel mortis cauld
quﬂ!!iiqt;t’lm:.nﬁ abet; utpo-
kadlbitam revocabili ex natara
i Nam obligatio @andi actui
tﬂlht,‘:e!_mulab,ilimc l?1;.- & non mi-
Wiy 1mo magis: inducit pre(lump-
B8 e vivos, quam ad-
“achulula de nonrevocando
?Fﬂwﬁ facit , ut donatio, que
lifuiflet mortis caufa, evadat &
Fmﬂﬁl!.ﬂﬁ. ;attus inter vives,

%gﬁjﬂp%m’r Textus in

b @
Yinsig Conf, Mar

0l Marpurg. 45. #:19,
"-'ﬁkﬂh% ai fll‘réglutl. val, _zj.

WG, derevoci  donat,. Vuls,

55

10 thi 0w litts 4, Garpzov, in  Jurispre
For, ps 3eeonft. 1. def.. 394 Guttierez
de Furam; Confirnt. . p. 1,6, 12. 0. 2.8 a-
lii innumeri. ST aBnie
Argumentum. 3. Eleconora
nonfolum donationem ‘fecit bo-
norumtam allodialium 5 quam feu-
daliom: fine ulla mentione mortis
ipfamdi{pofitionemafficiente,utpo-
te.quz folam executionem fpecta-
bat, fed etiam linfuper fine ulla
mentione MmOrtis , etiam executio-
nem tantum fpectante in aGualem
poffeilionerm eorundem bonorum
allodialium immitti, ‘ac in feudali=
bus infuper etiam inveitituram fra-
tii concedi voluit , folo fibi ufu~
fruftu refervato, imo polt obitum
Dominidire&ti Eleconora i fuccel-
{ore Inyefticuram nonamplias pro
{e petijt, {ed folum fratremin ijs in=
veltiri voluic? quod ficutin dona-
tione mortiscaufanon elt necefla«
pium,, ita et manifeltum indicium
aftuuminter vivos ; i enim dona-
tarius per ejusmodi immiflionem
in pofle(lionem , pacta conventa,
conceflas inveftituras fecurus non
foret,{ed revocationem timerede=
beret » .non apparet, qua ratione
ceflio bonorum tam. allodialium
?;émfeudaljum.qgamfacit-yivens.
rmitatem habere pollet, nihilque
aliud foret talis cellio quam luqclus
& nugatio, quz utique honeftum »
ne dicamNobilem.animum dedecee
& nullatenuspre{umendaeflt, De
Feualibus ratio fpecialis. adhuc mi-
licatcontra revacabilitatem po&di:l-

1




56

dultam Inveftituram; fiquidem hac
-aded fiymum jus tribuit, ut nec in
Domini dire&ipoteftateamplius it
jus’inde alicui quzftum rurfustol-
-i:rc. 1. Feud. 3 0ifeud, vricap, fiquis
inveflierit, Bart. & Jafonin 4, 5.pr. £
«de conditt, cauf, dara. Roland, -a Valle
reonfs 2. n 44 lib, T, quia dominus
feudicafu , quoin diem miortiscon-
«cedit feudum ‘vivertis, non dexes
ibusviventis » fed depreprijs, ines
ventummortis difponit. Schrader.
cde feud.p. 3.7, 2, w17, I8, cum
‘Bald, ‘Alv. Matth, de AffliQis &z,
rquantdminusigitur Eleconorz,que
f‘lioinm rconfen{um dedit ; competit
jpoteftasjusfrarri Invefticurd quaefi-
itum'tutbandi aut per revocationem
:adinrendi¥ ‘Er fi hocy etiam cum
iconfenlu Domini directi, attenra~
ret.& feuta [nveftiti in tertium
aualitertransferret, Inveftitocoms«
ipeteretadtio revocatoria, Hartm.
iPiftor, 4, 2. 9. 20, m.25. Struvias
i34 Syntagm, Fuy, fend, ¢.’g §. 16.

" «Argam. 4. Non cenferor cife’
‘donatio mortis caufd , ‘etiamfifiat
rdonatio cum'nientione MOTTS. F.
i preceflitcaufa-donandivel relins
‘quendi, Menoch. /s 3. prafig5.m, 20,
Boter. tin tratt.ade ‘donat, €5 5, 180
nitieft caufa meritorutm. - Mantica
‘de cgonjeltalrovol, lib T it T3 140
"Mafcard.de jprobar. concl. gG1/n, 225
‘HaremiPiftor 1.:3.¢. /w,7.vel caifa
«confanguinitatis. ‘Socin.Senior, vil,
1. tonfy 17, wil, 2, 'Rol.a Valle
‘«6onf/61, 49, vol, '1, Menoch, 7. 99
Hartm, Piftor. ». 10, Nicol. Ever-
‘hard, ¢onfe 171, 8.6, ‘Prafertim

Lib, 111, Tie X510, Decifio XCV11.

2 fi preecefic caufadonandiobl
toria, DD. «citati, 3. fi dilpofiio
'non refpiciat favorem unius taniin
pesfonz, fedetiam haredum&de:
{eendentium. Menoch, 7B,
ny 26. cum alfis. 4, T lifpefiiois
i{inuevur , -aut ejus-confirmario pe
‘rdtur, utpote non peceliaria inde
natiorie mortiscat(i, imoinul
'L finic: de donat: mort, cavf, Jafon,
6ok, 3. lib, 3. Cravetta onf 1141,
16, Menoch, u, 34, Demumy,
dubium eft, andonatio fitmoris
‘caufawelinter vivos; uthabet o
munis DD, fenfus cum Batrod:
354.inpro ox 4,27 bgp 5 1) 4
amorv.anf, donat, quia donatioio
vivos ‘cft donatiomagisproprt &
&a., adzﬁguc.ipfiwmit'ngp}mlﬂ&
nationin;'-fquamdiumn_clert‘?mb:‘!
Tur-‘mortis catfadonatio. Al
difpofitio Eleconorz fulta cha
‘cavfatam corflanguinitation:
mz , quam meritorum ., Wi
seigter in allerBegebenfeirtrent]
i
eridy moblgeweg S
imd falta .cﬁg:;?qud meto e ol
gatione? Aiquidemnaritus e
norz, 4-4uo ad ‘iplam’ per ‘II;I.
yuntbona denata-exprelse You!
in o teftamento , ‘ut ea el
vl ;tradat’-dni.tx*faml[iﬁﬂ%
“xh%iltulina’{tii:b ca-rog?;‘d“t? .ol
rum:gerendi nomen & IMIERTEC
Titi ;'3§efgoeﬁlewnerhih35"ﬁ%
tionem non alienandi didabor
‘tra‘{uam familiqu‘;‘:lrc:t m:?:w
tcuminaté bligata poRBE Tl
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firzamen obligata indeterminate
&l Bi‘:a“ge huic vel alteri cx fua
niliacarciinquere, Jremhae dif-
wliio non refpexit upam  perfo-
nmyfed ctiam baredes ac delcen:
dntesmalcolos, . Ac infuper infi-
& confirmata eft-apud Dami=
mdircétum, atque roborata per
dualem immiflionem in poflefiio-
mimac Invellituram,  Denique
@ hueufque diftis evidenseft, fal-
imdubium effe ( licer non mihi I_‘)1

- anhac difpofitio fuerit morts cat

vinter vivos donatio.  Ergo
twn cenletor effe donatio mortis
aufi, fed prafumitur fuiffe donaw
tointer vivos,

drgamentumys. Ipfa Eleconor
Hig 4,0, 12,13, 14. fuamdife
filtionem prafertim circa bona
todifia, diferte vocat verbis La-
Uit donationem inrer vivos , & germa-
et Baab anger den Lebendis
%@M:fa]yp E{gﬂg&m ulofrudtu ad dies
A2, i ksorbehalt Des Sennfied
LS 3udst: ergo 4 lictvin ﬂii:
fittibus difpofitionis (nam facce li-
‘r"'fiﬁa_.cﬂ Jabstrahat Eleeoncra,
:&ldlfpoﬁlioﬁt donatio mostis
Wavel inter. vivos, hoc tamen
PHETs univerfim prefumendum
S Rtimpropter . 97, f, de e
"ibifis, ex qua crajcar rquod .,
o Hparte difpofitionis expri-
Mawr donatiodneer vives,tota-cen-
Mlkingervivoss partim quiahze

: s lictefueceflive contige-
Hhlmen pro. unavorali .-habe:?da.

ke FilerDeass, 7,.2,) *

De. Donationibus
fuofratri donandi vel relinquendi,,

oft, prafertim quiamens Mariti E«
lconora s quam attendere debuit ,
manifefie o collimabat, ut omnia
{ua bona in Eieconoramtranslata,
ab hac deveniantad unum, ad'con-
{fervandum florem fui nominis ab
aliafamiliadeinceps gerendi,
Argumentum 6. Litterz re- .
verfalc_;gﬁ'iatemi, quasiplaklecono-
ra prafcripfit & dictavit 1o. fere an-
nispoftfatam primam difpofitio
nem , hanc expref(s¢ appellat donatio,
rem: deinin propria duplica agno-

~wvit& faffa eft , cam de Jurenon

fubfiftere uc donationem morris
caufd: ergo ut donatio iuter vivos
de Juredebet fubbftere , nedifpoa
{itio penitus intereat. per /- 3.1, de
teftam, Mifit. Bocer.mg. o

*_ Argumeatum 7, quod{olam
fufficere poffet. Ad valorem dona-
tionis mortiscaufarequiritur folen=
nitas §, teftium. 4. fn . wle.C, dp
Codicill, ibi : #n ommi sltime voluntase .
excepté teflamenii | 5. tefles debent adhi=
beri, 1ifin, C.de donaty cans, mort. Bere
lich-p.3, concl, 2.8, feqq. & alii DD,
paflim. Arque obhuncipfum debi=
tx [olennitatis defeftum Pass adver-
fain duplicis agoovityhane difpofi-
tioné nonfubliltere ut dopationem
mortiscaufa L ergo. 3

Atque ex his-argumentis :mani=

fefte deducitur, dilpelitionem E-
leconorz fuifle aétum & donario«

‘neminter ¥ivos, &, quodinde ne-.
ceflarid confequitur. ,irrevocabilem
efle,ita uat bona femel Materno
«donata in -alium alienare mequeat

H 2
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Lib, 111, "Tit. XXIP, Déeiffo XCVIL

ampliits. 1 perfeda 4. C. de donat, qug
fubiiod.l. 17, C. de dgnat. . blandirstis
bi. prefertimpoftquam a&ualis tra-
ditio per conceffam pofle(fionem &
Inveltituras fatacft, 1. poffeffiosem 3.
C. derevas dongt. ciim  contratus&
conventiones hominum' ab initio
E;.ﬁdem fint volunratis , poft perfe-

ionem verd fiant neceflatatis. 1,
fiour§.C.de OBl & adk. Knipfchild
Ae fideicommif. ¢. 16. n. 45. aliique

omnes, Poffetque modetnaBleesr
porz intentio ‘& mutata mensexe
exiam ‘meritd fuflpeéta nﬁl‘"ﬁfﬁ
in ultima tate , in'quamiimde:
ficere foler & ratio & memoria',
meditetur nuprias, & revocatish:
nisnovi {ponfi amores, quosfori
;:iliés fperare mequit, mercarinte

at, ; :

3

Confutantur Rationcs
dubitandi,

Rima & precipua omnem €x
““hucufque diftis yim amittincx

nem

wibos ita conftat, difpofitio-
Hleeonore donationem inter

vivos fuifle , ut nullum fuperfic du-

bium

mend

Fmbabile , nullisque prafus
aliud locus , nimirum quia

fuz dilpofitioni & ceflioni nullam
adiecit mortis mentionem , & hang
folum ad executionem retulit; quia
fibi obligationem > ¢in Berbtinds
lich¥eit/ impoluitfohimque ufume
fructarn & poteftatem faciendi- le-
gata fibi refervavit: quiaactualem

pofle:
Tum,

fhitur:

flionem bonorum donato-
acin Feudalibusinfuper dnves
am fratri Materno procuravit:

quia donationem fecit ex caufacon-
{anguinitatis & meritorum , imo ex
aliqua obligatione , &quidem non
in favorem unjus, {ed etiam hares

dumsinfinuationem ejus & confre
mationem petiit apud Judicem &
Dominum directam; quiziph k
Jeeonora fuam difpofitionem vou
yit donationcm inter vives, Kut
donationem  mortis ‘caufa nos
poflc fubfiftere agaovit; quia

tam folennitatem in omnl ujrm}l
voluntare neceffariamnaon adhibuit
Dum meminit d:fpoﬁtionimﬂf'ﬂfl-
rana , ad alteram partem fuz difpe-
fitionis retulit, & ad cafumy §0
fraver Maternus fing filio decedertty
plures tamenfilias rclin?ucrﬂ,_qw
cafu nop abfolute fibireferva¥itp®
teftatem alicnandi bonaper ©

mentgm in aliam familia®
 perfon

{oltim deccrminatione “
quz cx filiabus haberetbon

mortem, 8%

ac ulur

.m'

bum fuseedere poft 1
fervatio adminiftrationis
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fulus 4d v dies itz ;o der frepen
sting md Waairng und  Ees
wfis b anihe End /- bene cons
toidantur cuit donatione inter vis
vos; quia folim indicane, quad dos
patis iouiotraltu & adminiftras
fione bonorim'domatorum {ucee-
ddepollic primim poft mortem
Efgfggmg $ ad:équc cxecutio=
witfpectants ;non. verd donatio-
wmiplm & aftualem ceflionem
ilicunte Steycky de cants courradt,
309 fire, . Ad Summuny
paleatdictum verbum & relerva-
tofotfan denorare padtum - de facus
t#fucceione fnitum ¢ verim: hog
tam foppbfito , yminime concefs
bywihilinde Elceonorz proficuum
tlerretar § iquidem hujusmeodiipas
fuccefforia vi univerfalis: cons
licudinis yelut: aétus: inter. Vivos
hkntitrevocabiliter, prafertimin
hl!hglllui}ribus s ubi vigorem le
Siobtinent, Klock, souf. s §0. 70, 3¢
426, 11.Gail, 2. 0bferv; 127, Schon-
nh‘hf""&“h F l;u ubl muha
l':tftt!xmnph. + Quodfpedtar ad
i Reverfales Materni, probé
Woutdum eff 1, yuod Maternus
#Eicconorz non artribuat pos
Wﬂfn'dlipmchi nifi de bonisad«
“m,-mybem-tbngm, quonomi«
"onveniunt - bonajam -anteces
ot donata velalterii ceffa,neque

A2, 2,F, 26, cap.in:  gemeraii.
mmdmlu ub:’;d?umip‘
i 'poteltatem faciendi legaray
gﬂ““"ﬁt adea prattanda .gnon
- et potedt tem: legandibona

W00 DeDonationibus,) . 59

imimobilia. {ibi jam .donata, quz
non ampliuserant (ua,feu Elecono-
rx.fed mobilia& fructus & aliain do-
minio Eleconorz adhuc exiltentia;
fiquidem Eleeonora. 5 quando has
reverlales. jpetiit a fiatre , inlnua-
vitfeuvere feu himulate , quod ves
lit fcribere  hzredem univerfalem
(am & alia adhuc bona _pofiide+
bac ) intendat tamen aliqua facere
legara yqua ut certius darentur exes
cutioni, aflecurari a fratre voluit
perreverfales, ; o

- Seeundaratio dubitandi figuid
probet, probat, Eleconoram noty
amplins habuifle poficlionem bo-
porumdonatorum ; eo.quod altuay
liter & folenniter pofle(lionem illos
rumconceflerit frarri Materno , &
eademres & duobusin {olidum pols
fideri nequeat.yut vult objeétio.
Sediretins adhibetur diftin&io dia
cendo 3~ qudd Eleconora , cum fis
bi refervavit Den rubigen Befif 2
DRenten 7 und Einfunfften, item
sufbalten und juwaltews feu ad-
miniftrationem , pollideat quidern
bona donataquoad - ufamfrudtum
&adminiftrationem, Materpus aus
temn quoad proprietatem & domis
pium , qued non repugnats vel &
qubd Eleconorz peflifio fit a4ruras
lisy {en mera  detentio ;,&L;‘iuoz‘!
ufumfruGum guafi eimlis, Materni
autem-poflefio quoad proprieta:
tem fit vere & Cimdis impliciter 4
quoad ufumfruum verd & admiy
niftratippempronunc  DUlid,:

ok

quodElcoonora fit qu
Ha
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Pollefione  at non  pefidens. ‘Befold.
Golf. §7. %, 244. DA el gui santin u=
(amiredtum habet , poffefforent nwon effe,
Valpianss cripfits b 170§, 1o ffoqui fa:
tisd. cog. nempe’ civilicer feu cum o=

infone domini ; licer fterin pof-
eflione natarali; nam  merwralicer
videtar poffidere is , qui wfumfrafbion baber.
I t2. de acquir, vel amitt, poffy ‘& ibi
Bruneman. D.a VVidmont «d, d.
tit. 1. '35, Proin Eleconorz & Ma-
terni poffeflio corundem bonorum
noneft ejusdem rationis 5 confes
quenter non incompoffibilis. - Nec
huic difti&ioniobitar s quid Elecos
norain fua difpefitione & refervas
tione {e nominet proprietariam
alé eitt wabre Aigenthumerin: li=
cétenimtempore difpofitionis vere
fuerit proprieraria ('quod non nes
gatar) atque ideo  refervare fibipo*
toerit ufumfruétun ; liberamadinic
niftrationem, ac detentionem; imo
& pofleflioniem, poftqusm - vero
fuam donationem a&ualitraditio=
ne; in poffeflionem "imimiflione ;
Inveftiturd; & ?uidw-r- etitd 5
complevit& perfecits; fimul poffel
fionem civilem & veram quoad
proprietatem dimifit, & in: fratrems
transtulit und cum proprietate
uti'verba, qua in Adisw 9. 13. 14w
occurrunt, manifefte indicant, nia
mirum hzc, die poficTion qudgans
gen : Den®Befi fich su entroehren
und hingegen Herrn von M. ( Ma-
ternum ) -Davin - ufegen. - Jrems
Aufraumang ' evacuatio) Auss
gang aus der pofieflion &¢, poft

Yo S e S SRS O -

Lib, 111, Tib, XX P Decifio XCPIL,

hee, inquam , non amglils po-
man(it proprietaria , tin digntjy
merit/ licut nec pollidens, ¢inu
figerin » vere & civiliter, fi g
44 Influderers duvif, 1 20,030
acquir. rev, domsin, 1.3.§. 10, flir e
qusrs vel awitt, poffe  Imo per iplin
retentionem ulasfradils rerum dor
natarum transfertur polleftio, T
fchus lite, P, conel. 424w 1icomBik
do; Dyao, Caitro ,alkegansh s
giis Co de donat,  Sicut erismper I
veftituram , faltem propriam{qﬁu;-
lis hic datacit) cransfertar policl

& dominium feudi, Match, de 46
flct. decif. 269, a1 15, Tulchu
¢it. n. v2,  Proinparticula alé/qum
adhibuitEleconora (algnajrll
genthumerin ) nunc poft ek
ram dominium & pofleflionen
translatam aliud non fignicat o
ad iftars aut velur proprienris, &
non amplits idem deaotatac W

gam proprictaria,

o -.%cr?tiaxam diu manet el
cax , donec concludenter probet
exhibitd Fdi&td & Staturo Lot
( quod hucufgque nonduni olt e
&am , atque ideo! ficsi mon poit
non obfcuracit prziun:ﬂtw)ih‘f”d
fabltantiale in - concefla Mt
poflcilione & impetrata Tnveltirut
omiffum fuifle contra: teadie

diti, claufuld ivritante monit

quidem per fe & fpeltatd JUt
Communi nan&ﬂgﬂcgzﬁm
cuatio bonorum:donatorrr,

refervatione ;ufu;fm&m.ﬁ*‘""ﬂ
anbum & .dim;;ﬁwfﬂﬁ“‘lﬁ

s
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* De Donationibus, \ .

s evicuatio dicitpeffeionisme-  allodialia coram Judice ; vel in

tnalyraligdimiflionemy, neque ut
mmillio in' poflellionem in bona

feudalia coram  Curia

Feudali
ﬁal’. %

SRS s

o4y exceprio Addionis nondum nate ba-
beat locum 2

e ambagibus R, negative , h. .
lkeonora non poteft Mater-
nim iepellere ab agendo ad

kmanutenendom in bonis donatis

: ferexceptionem aétionis non-

imnate. Ratio fAluitex hucusque

duatis & decifis, ex quibus cla-
L :rf?!eeoporam €X una parte non
::H;E its poife ceffionem bonorum
; U revoeare, aut de iis aliter
h?ﬁﬁe. propier pacta conven-
. gnauoncm inter vivosexes
b tam, & immiffione in
o onem aclnve icuris robora-
.+ exaltera verd parte patet ex
htm'ﬁ'mv",'ﬂ’f{??_ {4b n, 2, Eleconora

“tac pitifattam difpofitio-

¢

anfnyefki
Invettituram pro fe fola, ex-

::efe fr;tre,, jam i:}vcftito 5
?:m. ~U°l}a.quc in alium trans-
kg 1 6 uT hos  conatus E-

2 impediar, fibique ac de-

" onationem , cellionem
s IVocare, tollere, & no-

fcendentibus  provideat . inftituta
altione , quz utiqgue nalcitur
contra nitentem pafta conventa
violare, autdominiumvel poflef-
fionem rei turbare molientem, ad
confervandum & tuendum jue
quafitum per viam Juris , & ad
fe manutencndum , juftiflimam
habet caufam ; cum (atius fit jura
confervare illzfa , quam pofk vule
neratam_caufam remedium quzs
reres  Id quidem fatcor , quod
Maternus nunc 5 & ante diem o<
bitds Eleconorz , pequeat agere
exccutive » ufumfru@tum vel ad-
miniftrationem bonorum fibi do=
paterum perere , cium dies nona

dum vencrit » & alioad id nec-

dum complete nata fit ; pro-
hiberi tamen now poteft, quin pe-
tat 4 Judice declarari , Elceono-

ram teneri bona a {c jam alienara
in fuo ftatu relinquere, &inalium
non transferre , aut revocare

g H 3 am-
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amplitis non poffe : cim Jura velint
fervari & cuftodiri paétaeonventa,
60 1.3. de Padtis, 1. 7, §07.f. eod, preefers
tim quz {peciale nomen habent,
ur pa&um donationis, & quacau-
fam, {eu quztraditione funt coms
pleta; que omnia reperiuntur in
noftrocafu, pervulgaria; chmin-
duant naturam contractds, 1mo
donationi fimplici non folum Mo-
res ,uti paltis nudis, fed etiam Jura
tribuunt a&tionem, [ 16, C.eod, L.
36,6, wlt. C.de donat, Accedit,quod

aterno etiam cotnpetat reme-
dium poffe{Torium , tanquam folens
niter immiffo in poffeflionem, fci-
Ticet interdictum i3 poffideris ad retis
nendam poflcMionem vel ad manu-

Lib. 11T it XXI¥: Decifio XCPIH,

tentiam. (. 4. Infty de interdi L 1
1+ 4, feqq. ff s poffidetis Klok
10,3, confi T§3ene LG & quidemin
{pecie contra donantem, qui fi
refervavit ufumfruéum. Menoch
dewvetin. poffefl. remed, 5,03, Exq
bus confectariam eft , Matemun
reée intentafle attionent ad fervan
dum pa&a conventa, & muridlin
urs peffidetis 2d fe ' manutenendum iv
pofietfione , confequenterexcepiio
nem actionis nondum NuE
fraftrancam
effe,

S

s
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