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Quaestio I. An haec testamentaria dispositio, dum voluit demortuee prolis
portionem heaereditariam, tempore mortis exstantem, reverti ad
superstites, habeat rationem Fideicommissi?
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D¢ Teflamentis e Ulziznis Volantatibus

QUAZESTIO I
An haee Zeftamentaria difpofitio , dum vo-

lnit emartus prolis portionem bereditariam , tempore mior=
tisexftautem , veverts adfuperfbires,babeat
rationem. Fideicommif-

fi?

Rationes dubitandL

OCcurrunFrp!uree. t. Quod fideis
tommiffa inn!urc ex una parte
cenfeanturefle odiofa, bonas

fitad hztedes translata'effe absque

Vinculo & onere, I, quidatt cim ff. de

beredih, inflir, 1. Cobaeredi. tg 1. ff de

W, Gpupill, fubftie. adedque, nifi

upreflam faciat teftator mentio=

iemconftitati ideicommifli, prae=

mator eontra fideicommiffum 3

tmverba fideicommiffum indus

tﬁmm debeant effe exprefla & clarif
W3, Hondedxus & alii plures
ud, Ferd, Chriftoph. Harpptecht

Cif.qm 49, fegq  Ex alteraverd

E"Lﬁ in teftamento paterno nec

[:I;lllo txprimatut hAdeicommifs
fed folam regreffus vel rever-

P:;V_Cl!cjcid'emia bonorum ad fus
ek lveronein Ruekfayl, Ee

quamvis

2. Commtinis Interpretum o«

pinio fit, fideicommiffum etiam per
conjeé&urasinduciac Ratui pofie,eas
tamen indubitatas,claras, urgentes

neceffatias effe opartet,

Fufar,

gonf, 11.4 #.2%7. Menoch. eonfi232.

”4 ;2!

alcard. dé Probat. vonel. 774: s

4. Mantica e conjedd, Uleim. volunr,

1ib, 8. tit, 1o 9. 85,

Imé & in Lege

fundatass Petradefideicommill. 4. ge
0, 146, Peregrin, defideicommiff. - art,
11e 9, 43, feq.  Alberty Mavlius - de

fideicommiff, tiv, Yo ¥4, exdilicét Ima

perator ff. de Legat. 1. & alii apud Fue
{ar, n 26, Cujusmodi conjeéturas
aded claras & indubitatas in hoc
cafureperire non cft, prafertimn

quia

3. Inifta contingentiahzredes
s P2 ST gra.
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84 Lib. 111 Tit.XXVI, Decifio XCIX, -

ravati forent tales, qui ex provi-
%one Legis & ab inteftatq fucceden-
dijus obtinent, qui utique tam nota-
bili onere gravari a patre nequeunt ;
cum provifio hominis provifioni
Legis prajudicare nequear, Accedit,
quod
4 Przcipuus fideicommiffo-
rum cffe@us fit negata poteftasa-
lienandi. L fin. §.2. & auth. res, que.
C. Communia de Leget.  Samuel
Stryck. de cautel, Teffam. cap. 1L
smemb. 1. §. 32, 1dqueclara evincitra.
tio 4 fi enim fideicommifla alienari
poflent, coipfo ceflarent efle fidei-
commiffa , & penitus cvacuarentur,
Knipfchild de fideicommifl. Famils thuft.
¢. 6.1.263, qui ¢. I1. 40, 168, ctiam
defendit , alienationem bonorum
fideicommifli nexu vinculatorum
nonfolum per a@&uminter vivos ,
fed etiam per altum ultiima volun-

. gatisfieri non pofle, feu, utajunt ,
fideicommifla conftitui non foldm
in cafum alicnationisinter vivos,fed
_etiamin calum mortis $ atquiin
rzfenti patrisdifpofitione haud ob-
cure conceditur liberis poteftas per
2&usinter vivos alienandi fuas por-
tiones hareditarias , cum teftator
recidentiam ad fuperflites folumre-
fhrinxerit ad cafummortis,ubi nem-

pe unus liberorum haredum fine
prole deceflerit : ergohzportiont
hareditariz proprie non hahentra.
tionem fideicommilTi , ¢b quidem
mintis ,quod :

5. In di&a difpofitione paterna
nullius caofze vefltigiom appareit,
Ubiautem !caufa non yeperitar &
jeta prohibitioni vel pracepto,uon
inducitur fideicommiffum. & 114
§.l4..f de Legat, 113854 LN'-M-E
de Legat 111, Fular, q.605.4, 18ty
loc. ¢it, Kniplchild, &6, n 3494:11.
Sicutautem appolitio cavizadit
ducendum fidetcommiffum, i &
requiritur

6. Ut,fi fideicommiffum cor

ftiruatur per teftamentum, 1

debitis folennitatibus 4 iIurc_::.d (]
ftamentum  prafcriptis | munitn
{it 5 nam ex teftamento non- o
lenni nop preflantur fideicom
miffa. L fiperisas, b (i vefaments, G
de fideicommfis. Peregrinis & it
cammiff. At 43. % in f; qu& H

men - folennitates in. hoc s

ftamento  defucrunr, Ut
ex Afis con
ftae

L
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g
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D¢ Teflanientis & Ultinis Volunsatibus. &5

Rationes decidendi, s

Uamvis hzc quzftio plus ha-
chatdc nomine & modo lo-
quendi, quam dere ¢ five enim vo-
wwrfideicommiffum, quodin hoc
tltimento adje&tam eft, ofius, reci-
lintia, five non, certum ramen eft,
iztedes liberes fuillc rogatos |, feu
ibligatos a teftatore ; ut fuam por-
lenemhicditariam tempore mor-
tiline prole obitz adhuc exftantem
tliaquantliberis, & refpective fra-
tibas vel forori, in vita adhuc con-
iuts,vel eorum  defcendentibus.
Miilominus tamen fa&ta 2 patre

tdinatio cum dicka' rogatione feu -

dlgtioneimpofita eft, & re&ils
dictur fideicommiffarias vel 'fi-
ﬁclgommiffum. . ex o capite ,
odipfa Jura ind, Zarius §4e ff. ad
NG, Trebell Auth, contri civm rogatus,
564 G Now; 108.¢. T, hoc nomine
pellent, &
. 1 Ex 0, quod DD. commiu-
Utidemipfi nomen attribuantyuct
riclive fib, 4. tit, ad Trebelian.
Ml 13, Menoch, £ 4 prefumpt.
}1“13- Franc, de Barry de (ueceffionibus
'B:de ubflic,fdeicommiffar. tit, 3. %2,
40in, controvers, ‘Furis, 1. £ 60 53,
em. add. 1, Tysius,  Knip(child,

b h 469, Carpzov. i Jurisprud, -

s .3 anf, 8, e
. ' O '] ;7- ;8. Fﬂ’d.
g’"ﬂ“Pl}; Harpprecht conf. 43,

) K alii plerique,

3+ Ex patura fideicommiff , ut-
pote quod nihileftaliud, quam ro-
gatio, h, ¢ obligatio, hzredi im-
pofita , hzreditatem vel partem
illius fuo tempore refticuendi vel re-
linquendi alteri.  Molina d, 1382,
n, 11, cum communi ex§. 1.2, 0.
Inft. de fideicommiffar. heredit. Nec ulla
ratione negari poteft,in hoc tefta-
mento factam effe aliquam fubfti-
tutionem, & quidem indiretam ,
confequenter fubfiitutionem fidei
commiflariam ; quzutique fidei-
commiffum appellari deber, i
tamén contenderes , per fidei-
commiffum'vereac proprie ditum
intelligi folam illud, quod ¢ft abfo~
lutum, gentilitium, perpetuum , &
induétum tamin alienationis cafam
inter vivos, quam in cafummortfs ,
3ux qualitates in hoc deficiunt , fi-
cicommiffum quzftionis fideicom-
miflum nec effet, pec dici deberet
rigoros¢ tale, Reétiustamen loqui~
mur cum pluribus, & communiDo-
&orum ', qui fideicommiffa etiam
conditionalia, non gentilitia , reftris
&aad primum gradum, vel in diem,
vel folum in calum mortis , fi heres
fineliberis decefferst , vocant fideicom-
milla proprie talia, ficut & “ipfum

“Jus ; quia vere funt ‘fubflitutiones

indire@tz , quz coincidunt cum
fideicommiflariise
L3 Re-
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Refpondetur ad Rationes
I dubitanl, ot

AD 1. Non obftante ,quod fidei-
commiffa 5 faltem quz npon
collimant ad confervandas fa-
milias Nobiles , pro odiofis haben-
dafint; plenam ramen Jura faculta-
tem tribuunt ea erigendis & volun-
tatem ea coonflituentium omnind
impleri exigunt, five dein coniti-
: tﬂuant expreflé five tac’ité. I.§z..l. 127‘;
LdeLegat, L L 1. §.5.L.57.5 1. ff. #
- 8, C. Trebellianum, ]gtlicsc'iin hafdif-
pofitione non adhibeatur exprefsé
nomen fideicommiffi , non tamen
defunt verba zquivalentia , &
"i&dcimmmi{fum enotantia, . Un-
e
Ad 2. Inficias nemo iverit »
quodin di&ta difpofitione reperia-
tur conjeturaclara, urgens, nes
ceffaria, ac in legibus fundata, {pe-
ciatim in L Titius ¢ Anthe conird cim
¢itz, quibus fideicommiflum inca«
{um mortis aperté continetur ; quid
enimaliud Gignificat hze claufula :
mit difem Beding jedody / dasd ded
ohne Ehelidye Leibs s Exben verflers

Benben Antheil wider. suruc 2und

aufdie jenige/ fo mit Ehelichen
£eibs+ EGrben gefegnet feph mwerden/
fallen unbdevolvieren folle ¢ Qua
verba utique, denotant  obligatio-

- fohtum prohibent alienationem ¥

nemapudillum 5 quifing prokele
gitimadecedet, telinquendi fism
portionem hareditariar 4l guod
eft Formaliter conltituerefdeicom
miflum, §. 1.2, 10,6t
Ad j. Venientes abintehiy
non tantumalege, fed etiamexie
lunitate defundti, poffunt fuccedet
L.3. 1. 1. de Jure eodicill [, 1,574
6. 5. ts flads, G Trebell, Jouat
Harpprecht Infl. de fideicommifi, le
red, §. 10w n.3. & Petrus Heigiusk
Arque ideo etiam hredes legiin)
ac liberi primi gradés fideicomnt
{6 onerativalent. /. 114 fidelgh
1, Jo.Harpprechen. t
Ad 4. Non ombia fideicon
tmifla funtejusdem rasionis&yi
tis 3 aliqua enim nullamprotio
per aétumintervivosfive peradun
ultimz voluntatis , alicnation?
perinittunt » fi nempe el fie
conventum, vel per ultimam ¥
luntatem fic ordinatum: alisate®
aGum ultima voluotatis’y &7
ftringuntur in cafum mordsdr®
pe gravatus tansum obligelld.
moricns {uam portionem Tt
aliis, 4 Titius. & Autbesits N& .
ultima funt fine effeély, m-(::wd

[que
e,
figin

i 4
millu
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De eftamentis o Ulzimis Voluntatibus,

(quodetiam i aliis calibus contin=
wie potelt ) rota portio hzreditas
rzinyivis fuiffet confumpra, & fic
ju accidens evanefceret fideiconys
nilum cjisque effeQusintervertes
sy

Ads, Etfi major Interpretum
piob allegara Jura ad conitituen-
dm fidicommiffum requirane ju-
bmaliquam canfam, notan: tamen
firique ex illis , necefle nonefle
wpufalemper diferté exprimatur,
lifuficere, f tacite infinuecur, ant
lleconijeiatur.. . Knipfehild cap,
b 357 fegq. Stryck d, §.-32. urh.
teeat (peciais affectio & delide-
lmconfervandi-bona in familia
miime inter Jiberos , aut poenafit
ifoltain cos, quicontravenering:
ilntati teRaroris;” Kinip(chifdeme
14367, 370, cum Pecra i Decianys
0l Tiraquell. Natea , Rty ok
Hille.qua utraque caufa clucefs
@ teltamento noftri -~ Afca-

Adg, Sicutad valorem tefta-
nlkinterliberos folennitates Jus
Mivilis non funt necceflariz
M nee ad valorem: fideicom-
E[ﬁ opus ¢fty ut teftamentum fir
e modd fit validum; per o4y
i:;ﬂm?e .f.c;ﬂm{as;ma.ma.c.

“ille beloldas p; 3. Confa 133,
*14» fuq. Knipfchitd ¢, 6?:{.-‘-23‘.
E:;;gtmﬁtc mentum 2 nemi-

- Wpugnatum s & abhzredibus

i, Arquihoc Afcanii tecs communil

87

uti privatimfui edo&us,, hereditas
hec (ubftitutione onerata ( Jiffrer-
Eeblehaffr)jam alualiter inter fe
divifa, & curlibet fua portio cum i
bero & illimitato ufu reddita
frep und gu unbefthrancttem Ge-
braudy uberlaffen worden. Ve
ram ex hoc contra fideicommifium
iftad {ic
Infurges, &dices : filiberiha-
reditatem oneratam ita diviferunt
inter fe , ut liberum ac illimitatum
{uz portionis - ufuny quilibet dein-
cepshaberet; hociplo ideicommif-
fumevanuit, & per renuatiationem
pwitup. fingulorum confeniu fubla-
tom elt. Siquidemdiyifio eft{pecies
alienationis, L. irem gquamvis §, fin. ff-
comiun diped, & ®quiparatur emptio-
ni - venditionis L. €. Comman utr,,
Fud. ergo portioacs  hxreditariz
fadtefunt abfolute & liberé alicna=
biles, ac ob omni vinculo: immus-
nes s prefertin cum ibi mutu o illi-
mitatum gfom {varum portionum
conogliering  #-quz poreltas liberé
difponendi ninil efk aliud, guamta~
citarenuntiatio&remifio fideicom-
miflarize:qualicatis, . Alex: eonfs 624
#; 4o confol00. e Lechibiz.Meno ch,
1 pref 1 L§uei63x fegs libe3. max'me

1 fi fideicommiflum fic reciprocum,

» ntl;iftud, Nacea coonfs: 4740m. 32,
b Cravisonfc638:4:9. /9. apud Knip->
i {ehild ¢, 161 2004 = 151785
i - ¢, pegando - fequelam: cum
sfenrentias quifidei~

um foievalidum, & aliberise commifla;» pracipué conditionalia,
w“‘“ﬁﬁhﬂmuma{p yarquelisg Rindiepyvqualeeft praféns

21 pers
divis
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divifionem non tolli, veltacire illis
non renuntiari tradunt, Agton.
Gabricl. de fideicommifi, eoneli 141, 1o
fegq. Kanipfchild. #,226. ubihanc
{ententiam vocatcommunem, Bar-
thol, Socin. conf. 251, 7o 18 vol. 2,
ubi vocar omnium Interpretuin
communem opinionem, " Atquein
¢o ommes videntar convenire , quid condi-
tionale fideicommiffum per - divifionem non
fit remiffamn , in terminis ait Strvcks
.21 memb, 2, §. 16, de Cantel, Teftam,
Probant id ex recepra regula , ddi-
yerfis malé fie illatio. 1. fin. ff. de calumn,
nam divifio portionum hzseditaria-
rum inter hzredes, & fublatio fidei-
commifli, funt altus prorfus divere
fi, necita inter fe connexi,ut unus fi-
ne-zaltero {ubfiftere nequeat: uticr

fe patet; cumutique poflit quilibet

accipere {uam partem retento fa-
men onere eidemimpofito ateftato-
rein cafum mortis, fine prolerclie
&a contingentis', cum ftante com-
munione {zpius & facilé oriantur
incommoda diffenfiones ac jurgia
quando autem ab uno a&tu non
necetlario dependet - alter aut fequi-
tur, upus cx altero non infertur. /,
fin. C.ne uzor pro maritos L. pro havede 1o
ff.de acquir, bered, Confitmatur hze
do&rina ‘in ordine ad prafentem

cafumfic ; non apparctalla convin+

censratio, ex qua colligipoflitdivie
dentes hzreditatem intendiflc: onus
annexum {uis portionibus , in’quas

ipfe teftator:manifefte’ eam dividi-

voluity 8 dividendam: fuppofuit y
duni cecidentigri-ordinavic |, colle~

.

Lib. 11 Tsh, XX PR Dezifis XCIX, "0

re, &fic fideicommiffum, et
dies nondum cefit, abolere, e
:}uc' preefumendi funt hatedes per
ivifionem a manifefta patris vo-
luifferecedere voluntate, Profeéty
fi fideicommiflo repuntiare, a¢ pas
ternam difpofitionem toilereipli
inanimo fuiflet , utique id diferte,
faltem per claufulam renuntiationi
clare illativam , expre{liffent;immo
exprimere debuiflent ; cim renur
tiationesalias (int odiof®, &infit
confiftant , adebque convincentit
probandz , non prafumendz fint:
ergorecte negator, per divifon
fublatum eflc hoc fideicommiffim
aut ei ‘mutuo confenfu reounti
tum;; ut aded {ubintret regula i
preffa nocent ;. mon expreflason s, |
expreffa.de R ¥ Neque diile
cft alienatio proprias utobjetiofiy
ponit ,{ed folumimpropria, ut cok
ligiturex 2. feud. tit, 26,8, préteth
&it, E)g ubi divifio feudi fine cor
fenfu Domini permictitury nopvre
alienatio. Imbd etfieffec alieniie
propria, non tamen fc extende
ultra intentionem dividentiam &
ad aliquid » ad quod dividentes o€
explicite nec implicite foamdivid
nem volueruntextenderecontriin’
tentionem pattis tefbatoris, qui o

cedendo diberum ac ilih.ni[a__ﬂm‘!‘
fum{uarum portieram comore
ter voluntati patriscenfendi fu
lim  indulfifle * diGtum ufom
atus inter Vivos; nopverdi T
mortis,ubi refiduam relinguet
=

pexititibus, jufli &
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ifebqueplenam quidem & illimita-
um libere per attus inter vivos de
fuaportione difponendifacultatem
tiherunt, nonvero pleniffimam ,
§per aftus etiam ultimaz volunta«
i Doftores in contrarium alle-
gti vel funtintelligendi  de fideis

De Teflamentis & Ultimis Volantatibus,

89

commiflo abfoluta, vel de divifio«
ne fatta, utinde fintentio fidei-
commiflum tollendi vel remittendi
claré elucefcat.  Menoch,
4. pref. 1154

QUESTIO II.

Uiriim liberi heeredes fuam portionem beere-
ditariam reflitutioni wel recidentia , demt Ruckrall,
pof cbitum obnoxiam , el ejus partem , poffint
in vivis alienare per palladotalia,
donationemEse.

ANteqqam hujus queftionis re-
lolutionem y & meam mentem
_proponam, Adverto 1. quod,
i teftator , hujus fideicommif(Ty
Worsabftinuitab omni prohibis
:mne dlicnandi per altusinter vie
% tontentus obligatione liberis
ll:idlbus impofita reftituendi ,
j:i:ﬂiﬁemgore mortis de portione
i .Ci;_ ne prole decedentis;ha-
rcdm' upererit , ac mfugcr iph
: mcs o fua bonorum divifione
e E}ic ilimitatum illorum u-
(mmilrfunccﬂergnt, prafens fidei-
ﬁitribirﬁ? omnino tale fit, quale
@ ’:]l}r eAnth, contra sk, @i
g aallegandis,
vEBichler Degys, L.2:)

Adverto 2. qudd Legitima per
fe & regulariter nullo, ctiam fidei-
commiflis onecre gravari poflit- &
32,1, 36. §. 1. C. de inoffic, Teftams, con=
fequenter liberi hzredes onerari de
pottione , legitimam _conficiente ,
feu de {ua legitima difponendi libe-
ram & inimpeditam habeant pore-
ftatem tam inter vivos quam mior=
tis caufd, Fufar. de fideicommiffar.
fubflite g. 296, n. 2. Kniplchildc. g,
#, 120, 6o 6,7, 148 [eqq. & pleria

ue omnes, nonobitante , quod fi-
gcic‘ommiﬂ“um inter liberos fitreci-
procum ; uti prefenseft, Fufar, n.
23, Knipichilda. 151. Gabriel. de

legitima conel. 14 s i.ri Stryck, eap.r7.

Mneibs
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