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Quaestio Il. Utrum liberi haeredes suam portionem haereditariam,
restitutioni vel recidentiee, dem Ruckfall, post obitum obnoxiam, vel ejus
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ifebqueplenam quidem & illimita-
um libere per attus inter vivos de
fuaportione difponendifacultatem
tiherunt, nonvero pleniffimam ,
§per aftus etiam ultimaz volunta«
i Doftores in contrarium alle-
gti vel funtintelligendi  de fideis

De Teflamentis & Ultimis Volantatibus,
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commiflo abfoluta, vel de divifio«
ne fatta, utinde fintentio fidei-
commiflum tollendi vel remittendi
claré elucefcat.  Menoch,
4. pref. 1154

QUESTIO II.

Uiriim liberi heeredes fuam portionem beere-
ditariam reflitutioni wel recidentia , demt Ruckrall,
pof cbitum obnoxiam , el ejus partem , poffint
in vivis alienare per palladotalia,
donationemEse.

ANteqqam hujus queftionis re-
lolutionem y & meam mentem
_proponam, Adverto 1. quod,
i teftator , hujus fideicommif(Ty
Worsabftinuitab omni prohibis
:mne dlicnandi per altusinter vie
% tontentus obligatione liberis
ll:idlbus impofita reftituendi ,
j:i:ﬂiﬁemgore mortis de portione
i .Ci;_ ne prole decedentis;ha-
rcdm' upererit , ac mfugcr iph
: mcs o fua bonorum divifione
e E}ic ilimitatum illorum u-
(mmilrfunccﬂergnt, prafens fidei-
ﬁitribirﬁ? omnino tale fit, quale
@ ’:]l}r eAnth, contra sk, @i
g aallegandis,
vEBichler Degys, L.2:)

Adverto 2. qudd Legitima per
fe & regulariter nullo, ctiam fidei-
commiflis onecre gravari poflit- &
32,1, 36. §. 1. C. de inoffic, Teftams, con=
fequenter liberi hzredes onerari de
pottione , legitimam _conficiente ,
feu de {ua legitima difponendi libe-
ram & inimpeditam habeant pore-
ftatem tam inter vivos quam mior=
tis caufd, Fufar. de fideicommiffar.
fubflite g. 296, n. 2. Kniplchildc. g,
#, 120, 6o 6,7, 148 [eqq. & pleria

ue omnes, nonobitante , quod fi-
gcic‘ommiﬂ“um inter liberos fitreci-
procum ; uti prefenseft, Fufar, n.
23, Knipichilda. 151. Gabriel. de

legitima conel. 14 s i.ri Stryck, eap.r7.
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memb, 2 § 17.de-caut, Teffam. cum
communi conera Card. Tufch. &
Ant, Perez ad tie. de inoff. teffam. C.
1. 42: nimirum quiaonusfideicom,
miflo reciproco inhzrens compen-
{atur per commodum mutud {pera-
fum.

Adverto 3. qudd juxta com-
muniorem & veriorem lententiam
liberis primi gradis fideicommiflé
univerfali gravatis, uti in hoccafu
gravariin primaqua(tione vidimus,

reter Legitimam etiam detrahere
iceat Trebellianicam , feu alteram hz-
reditatis quartam partem, adhuc
remanentis poftdetraltionem legi-
fimz , laltem {pe&ato Jure Cano-
nicoob claros textus in ¢ Raynutiys
& ¢, Raynaldus de Teffam. Fachin, L. 5.
€. Lo 2, Coutroy, Juris. Mantica de con-
jed.ult volunt. by 7, tit. 111, 6. ‘Bt
licerde Jure Civili aliud obtinere
velint multi Legifte proptertext. in
§.5. Inft. de fideicommif]. bered, & 1. ju-
bemus 6, C.ads, €. Trebel.  Schilter
ad ff. exercits 3.th. 19, feqq. Stryck. o,
e, .19, D.aVVidmonttit, «d L,
Falwd. ff. v, 45, fidem tamenanno-
tant , propeer zquitatermn in Praxis
etiam Fori Civilis, Jus Canonicum
obfervari folere ac debere, D.a
Y Vidmontn, 44. quam praxim fer-
yariintoto mundo ait Petrag. 15,
5. 162, V, tetins cafus de fideicommif,
cum Guid, Pap. Jafone, Mantica,
prxcipu¢ in cafu fideicommifli
conditionalis , vel in diem, qua-
le eft prefens, Struv,  exeruit.
36. th. 30. Faberin Cod. Sabaud. lib. 3.
bit, 17 def, 40 Stryck, docis, Gail 2.

Lib. 111, Tit. XXV{, Decifio XCPIX.

obferv. 12 I.u. .2, nam fideiconmifs
{fum conditionale, & in diem ef,
quando conftituitur cum claufula,
fi fine lsberis decefferit , & in tempus
mortis, Knipfchild ¢ 2,33, Bl
g-270.#.1, Rurfusannotan DD,
quod frudtus, ficut Legitime, it &
Trecellianic {ucceflu temporis i
vita obvenienientes fequantur Le
gitimam & Trebellianicam, corle
quenter ;i he non funtrefiitueniz,
nec illi debeant reftiwui, Sty
cap, 21, membs 1, §. 6, cum Peregi
no, Gailius 2. eferv, 103 Dd
VVidmont ,20. Nec in potclt
parentumeffc dicunt liberis pin
radds prohibere detraftionen Tt
ﬁellianicx. Gabr. fit. af Tl
Conel, (. 1, 4o cum innumtri:.ljo.
Harpprecht ad Infli. de ideicammft
heredit, §. 1140 1§, CUM COMMIE
Jam
Refpondeo adqu;rﬂ{opfrr_h&
aio 1. quodquilibetexliberis ditt
fideicommiffo gravats liberag
deat facultate difponendideliat
tima tam per aQusinter vivouT
per ultimas voluntates uti &d‘h"d
&ibusex ca perceptiS.élllf':lﬁ}“fzI
mortem percipiendis s el ‘btﬁrlb
omni prolc cum ex hacviamE"
re contingeret, ut aded & i:g‘.“‘ﬂ_
& ejus fru@tibus , anquAmTET
tiz obnoxiis, aihil omoino i
dere valeant fuperdtites libers i
tet ex diis, &inde; b .l‘f'o_
ma {confequcnter&f{“a'{"{;:huL'
rij) (ine onere rFimqm'mdum-
Quid de Trebellianicalete;
aperiamin fine,
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Aio 2. qubd quilibet ex memo-
atisliberis gravatis de reliqua hzre-
dtatefuas perdivifionem fibi artri-
buta,plenam per atus inter vivos,
v, paéta dotalia, donationem ,
venditionem, &c, (non verd per
kzatum  autaliam ultimam volun-
tegy) alienandi acdifponendi pote-
laemhabeat quoad dodrantem, fen
woadtres parces fuz portionis haz-
tdtatarie demptd legitima refi
iz, feneatur tamen quarram ejus
prtem, (cilicer quadrantem, refer=
tieirelinquere reliquis liberis (u-

wiventibus prole non carentibus.
laclare provifumeft , & ifte cafus
nlpecie decifus reperitur in Autbent,
r[m.i o C. ad 8, ¢, Trebellian, ibi 2
Wil Yogatus fuerit quis, ut fine liberis de-
e qiod tuncexbeereditate fupereft
"ﬂ-'rlm, velulijs bijusmodi fidescormmffi
s gavatas , quartam inflitationss fi-
iammifurie vefirucre cogitur,  Super
CIr & cantionem | mifi  defundo ye-
Wifitsexponer,  Quddfi contingat eam
I"'“‘"f‘ aut ex ipfius fubflantia fuppletur ,
Wy eideficiente, in vem allione & bypos
s fdeicommiRario uti permiszitnr
Miksreram agceptores, Ex canfs tamen
I';;’ﬁ“?fﬂpttr nuptias donationis , fen
& f.:l'm tedemprionis s vel finon habear,
s lat expenfas, hujus quarre pevms-
r Himingiio, Item in d, Nev. 108,
flﬂlt.d:fi ngua conftat Authenticam
Ptior IUFH:M'_N » ubi, poftquam Im-
ity mianus pr, (’ﬂ‘ﬁ 1. pra-
B foftro perfimilem, fub-
8L : filios enim quidam  [wes infli
esy deinde alterusris eos | filijs

DeTeffamenti & Wltimis Voluntaribus, 91

non exiflentibus , fubflituere volens, juffit,

fi contigerit aliguenm ejus filiorum , & he-

redem futurum , fine filijs bumanan folvi=

re vitam, poft exceprionem borum , guc ex

lege debentur e ( uti legitima & ejus

fruftus) ex eis, que ab co velingueban-
turet, rebus,reliquas emnesves, & jurs,

quectingiie apud eum i tempare moriis in=

venirentur | venire & refbitui ex bis fupei=

Shiti y aut ejus fitijs | i etiem ipfe movere=
187 , omni ceffante inter cos propter meime=

ratam (whffitationem cantione ¢ev Tum
in codem @ 1. pergit, & ficdifponit:
Jinwerotale ffr fideicommifum,quas
le ubjacer 5 inea, que inveninne
tur , [eu remament in tempore mors
tis, teflator [ubmittat fola in fideis
commiffum ~ - - haredi quidem [us
perfint trespartes, ills autem quar-
te [oliys relinquatur ratio ; non
enim_concedimusei, gui gravatus
eft, etiam donationibus wts aligus+
bus, & forfan ex ffudio, quod Pa.
pinianus dicebat, snterversends fi+
deicommilfi causé , wt etiam quare
1a minuatur inflitutioms : [ed
boc omnino relinguere fideicommif-
[um 5 aliis omnibus in ejus pofitis
poteflate . ¢ licentiam habere enm
his , Jicut woluerit , w2i , quemadmo-
dum perfeltis dominis competit,
Si wero & ipfam guartam is, qui
gravatus eff , contingat , neciffar
rinmeft perfcrutaricanfam, fecun-
dnm quam hoc egit » i fi quidem
M2 ant




9z Lib, I11, Tit. XXVI, Decifio XEVIX,

ant dotem volnerit dare , aut [pon-
[aliziam largitatem , aliam non ba-
bers [wbflantizm , oportet in hoc
permitiiagere &re.  Atqueper has
legesrecelium eft a L Titius 54, ff.ad
S, C.Trebell, ubi taliter gravatis per-
mittitur alienare in yitatotam por-
tionem hzreditariam,, modo dolo-
{c yintervertendi fideicommif gra-
tia, egiflc non conftiterit. Gabriel,
eoncl, 13. Knipfchild n. 469, Fach,
1.§.6.53. Barryl. 8utit. 3, de 8fubffita
fideicommiffar. 5. 73. cleganter Me-
noch. 1. 4. prefumpr. 188,  Sedhic
duo adhuc noranda veniunt. 1. cau-
tionem fideicommiffariam dequar=
ta parte confervanda in liberis pri-
mi gradfis locum non habere. Nov:
108.Citepr.l6.precy §,1.C.4d 8,C Trabel,
Stryck. §- 13- <it, Kniplchild ¢, 32. 5.
41, ubiteftaturde communi. No-
tandum 2. Inter Jurisperitosadhuc
litigium effe , an gravatus nonp e-
tiam per ultimam voluntatem dii-
ponere valeat de dodrante, feude
tribus partibus {ux portionis hzre-
ditarizreftitutioni non obnoxijs
aliqui cum Baldo & Surdo eenf, 10,
#. 20, ideipermittunt: alii autem,
& plures, cum quibus&ego fentio,
cum Menochio n.17.1§. Peregri-
no ¢enf. 45. 1. 6. lib, 4« Decian. conf,
17.1.39.in f. Fufario ¢.54§.7.42,
non conceduntmeliori fundamens
to , exd, Nev, defumptd , ubiadhi-
betur verbumuti, bcutvoluerit ;
nam to wi dicit difpofitionem &
atus inter_vives ;. moricns enim

non utitur rebus 5 fed res nlingit
Quapropter
Aio 3. quod gravatusnonmo.

do quartam partem {uz portion
hzreditariz tempore meris relin
quere fideicommiffarijs obligewr ,
nifi forfan in defectu aliorum me
diorum absque dolo jam confump-
torum quartam partem minuit
aut alienafletin dotem » contrad:
tem, alimenta neceflatias redemp
tionem captivorum, duh ¢ i1
ditt. Bare, Peregrin,Carpzov
etiam dodrantem feu tecs religua
partes portionis hereditaria, moe
tis temporeadhuc_exiltentes &0
vita non alienatas, Bald, & Silio s
d. Awth, Alciat, refpont, 521 Mensch
confi 334, 1. §7, 11 4. P:reé,rm- 4
fideicommnff. art. 40:m.40. A arpioh
in Jurisprud, Forens,p. 3. confit §de
37., 3. exceptis tamen f;uc’t:bua
Menoch. prefumpt, 183, ft B2
feqq. cum Bart. Alex. & alifs qut
fructus ex, hzredirate percept i
dicuntur nec funt haredirl. b
in fideicommifjaria S 1:f. 4 s.cae
bell. i
Dubiabis , antotapor® &
teditaria cujuslibet ex liberis 8
tis,inclufd etiam Legitima » i
bellianicd » computar d‘bﬂf‘“

uatuor partes; ¢x quibustes( i
jodrans ) permiflz unt fiberx ¥
pofitioni per aftusintet Vieoe
vati,quarta vero rcfgr\'aji i
quidebet ﬁdcicommlffatﬂlé ke
prius defalcanda &{epart? e

3 ianid
gitima, vel etiam Treboli)
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DeZeflamentis ¢ Ultimis Poluntdtibus,

faut ex refidua maffa primim de-
werminari debeant illx quatuor par-
e?y 1. Quamvis DD.de Zegis
i privs defalcanda penitus (i-
jeunt , nullus tamen dubito » quin
[tgitima prits detrahenda, & in bo-
n fideicommiflo 8¢ oneri fubjetta
pon fit trahenda, Textus clarus in
Lguiiam 31 C. de inoff, teffam, adeo
idem, uts fi forfan legitima non
{fficeretad congruam dotem , vel
{onationem propter nuptiasconfti-

tendam, hiia vel filius de bonis
fdsicommitlo fubjeétis fupplemen-

un petere poflet, Aurh, Res, que,
0 Communia de Legat, Ethec certitu-
fofuerit cau(a tanti incer DD, filen-
i, B 2. Quamvis etiam de Tre-
Miies plerique abftrahant, & pau-
i nec fatis dilucide , loquantur ,
tiilominus tamen Trebellianicam
thas quatuor partes computan-

m, & non pritis defalcandam efle
Verios exiftimo ; partim quia Tre-
bclianica non fundatur in Jure Na-
wali , ficut Legitima , & proba-
lninlusucc in legibus Civilibus, fed
bumin Jure Camonico ac in Pra-
i, Praxis autem pro hoc cafu non

tt, Trebellianicam non effe

923

computandam , fed prits feparan-
dam : prein tantus favor &ratio
non [tat pre Trebellianica, quantus

roLegitimas partim quia ex una
E:gcsin agh, ¢ Nov, cist, illimitate lo-
quuntur de tota portione hzredita-
ria,nec Trebellianicam {eparant,ex
alteraverd parte per conceflam de
dodrante difponendi libertatem fa-
tis compeniant Trebellianicam :
partim quia alids quartam partem
fideicommiflarijs confervandam ni-
mis ditninui contingeret ¢ partim
quia non defunt DD, qui velquar-
tam partem totius hereditatis indi-
fHinéte in Adeicommiffariosrecidere
volunt, uti Menoch. # 20. pre-
fumpt, ¢its vel alienata in Trebellia-
nicam imputant , uti Franc. de
Barry u. 73, ¢it. cum Gomez, Cuiac.
8 Gabricliiis concl. 13, ¢it, 1.6, feqqe
cum Paulo de Caftr, Guid, Pap.
Parif. partim quia Trebellianica in
{ubftirutione reciprocainter liberos
forte necin Jure Canonico, nec in

zquitate,nec in Praxifufficiens
habet fundamen=
tum,

@ (o) &

M 3 QUE-




	Seite 89
	Seite 90
	Seite 91
	Seite 92
	Seite 93

