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rio minus,quam fibi debebatur,perierir, poteft
in codem judicio cademque inltantia errorem
fuum corriger . § [i minwe Lnftie, in addionsbus,

Pored de libelli oblatione vide pleniflimé
Specalac ¥ Tie.de likelliiconcept, Quomodoai-
tem in fingulis actiomibus formandus fic libel-
lus, teadic Calvolus d.§, Libellses coneluf, 6. ¢
Jezq. Joan. Oldendorp. in Progymnaf. A&ionum
Mynl & alitad Tir. Inflir. De aétionib.

s S—

TITULUS IV,

De mutuis Petitionibus,
§ I

Quid {int muruz petiones,

1. Ratio ordinis,
2. Mutua petitio quid fit,

3445+ EtiamClericses coram judice laico reconve-

nivi poreff.

PTderumquf vifoa&oris libello , de cujus
ablatipne jam didtum , rens vicillim aba-
L’hircalr'qmcl petit , eumgque reconyenirg

folet prafertim quando compenfationi locus

pon eft (e fi debitum exutraque paste non fie
liquidum,necincra brevem rerminum, arbitrio

Judieis ftatuendum, liquidaripoffis, fecundum

Baldyal fin D. Decompenfat. fi nequeliquida-

tum fir per confellionem rei, Maranta 4. p. diff,

6.9.3. vel fi lcgis prohibirio impediar compen-

favionem, urin £.1,2,3.7.0. ¢ wit. Cod. D¢ com-

penfae | Ob negotinem 20, D. eod. tjt. vel [peciei
ad (peciem defidererur compen(atio,,5i cone-
werie 18, D. De pignovat. afl. vel denique fi ex

una parce debieatur (pecies,ex altera quantitas, .

fin. Cod. De rompenfat. ) fequitur propterca hic

Tit. D. mstuts petrtionibus,

“z. Nam mutuz peeignes nihil alind fuor,
quani conventio ex parce afloris , & recon-
venuocx parterel,  Et Murna peritio idem eft
quod reconventio,quia feilicerreus, yifolibel-
lo attoris, vicillim alind 2b co perie, coram go-
dem Judice,& in codem judicio ; etiamfi alias
Judex ille nonficaftoris comperens, Nec -
nim permittitur reo , durante judicio con-

LIB. I, TIT, IV.

venfionis,actotem convenire coram alig Judk
ce neinipliuscalumniofa poreftate fir,0800eq
ad alium Judicem trahere , & fic cius ad,
né cludere , actoremque peritionis (hz petfecys
tioncdiftraheic , {54 1dem §. fed arfi miniyg n" i
De jurifdi@, Aurh Et confegucnter C, De oty
r'mcr-‘w:fir. nili iniis cafibus, quibus vel o cone
troverliz naturam & qualitatem requpnape
v.g.feudi aur rei (piritualis, vel aiingimpgﬁ.
mentum,adtorem coram eodem Judice nully
tempote conyenire potellt reus Bartyin o, Aup §
Etgonfequentern 3,699, cum fic non ator 1yl
{ed natura&cgenus (cu qualitas o3 ullz, cunde
Judicem dedignetur:

3- Non potefltautem actor quoad reconyay
tionem, ubica locum haber, (e nulla incompy
sentis fori exceptione tueri , quo mipus conm ’
codem Judice refpondere cogarur , 1. Papiniag
Cod.D fent,cnenrerlocut om jiéd L Glus 7ot gogity
22. D, D pdicise,ubilllp.agi; Giizon £opitn
aligsoloco fudicisen pass, fi ipe ibs agat,ceginin,
eipere adtiones, crad eundensiudicern mitrietan
Clericus fit, gui coram Judice laico reunscon
yenir, ex receprioni DD, [ententia, quia feili
ratieni ob quam coram laico Clericus conyens
non potefl, praveler, xquitare fuadente,
nondebear quis quem dedigndii Judicem, cupi
inagendo arbitrium (ceurus ¢ft, d /. Cum Fafl:
nianus can Accufatores § eniws in agends Tigd
Et huiusrefiectu Abbas & Felinus materis
reconventionis (cribunt efle favorabilem. Cal
accedic,quod in Judiciis inrer litigantes fervaoe
da ficzqualicas,! Nen tamen 10,15 fine D Ditt

judicatal. ulty Cod. Defrodibus cn litium ine
penfis:nee personard ratio haberi debeat w6 dn
Aicits de R1L.in 5,

Neque obltac, 57 e.diligenti fup. De forocompil

ex quo nomlicer Clerico vel exprefséval s
jurifdictionem laici in e prorogare; ¢ ibi s
munster Canoniffs quiahoc cali proingat ool
Clericus iplcjurifdiGionem laiciin e, fed ips
falex prorogac feu potius dar & defere laics
Jjunfilidtionem in Clericnm, d § Gups Paginiomt
Er idmin;::crmmgn{in elt degalis, fiira voar
tclubear; nam cum fummus Popr, nulguam
veoueric Clericum  corum  Judice laice
t_onvmiri 3 widetur wvoluille f:nc in pare
lequilegem civilem ,arg ¢, .inf. De novi ook
nwntiat : Jave T hebp, Gilebert. De reconpep ek

Pize
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o 1 DE MUTUIS PETITIONIBUS:

4 11, Prafertim’ eum videamus Pontifi-
mﬂé;[cga:i]udicisjurisdi&ioul:m ad caufam,
s delegationis refciipto non expreffam fpecia-
lixconyentionis favore prorogafle & voluifle
modvm Pmccdcndi , darum iocauli cotiven-
sionis  inrelligi reperitam in canfareconven-
Yiohis, ¢-1.¢ 2.5 £, Conflatantem competen-
m :ﬂ'cjudlcem alicajus, qui incum jurisdi-
fionem afege habet, L1 D.Deeo cui mand,eft
juradic.
- Adde quod , cim licear Clerico laicum co-
‘am Judice Ecclefiaflico reconvenire ; cquum
fit, e laico quogue licear €lericum coram
Judice reconyenirelaico s laiisicilicer canfis,
dequibns cognofcere laicus porelt, non etiam
fnns, dequibuscognoleere nequit, velutiin
sify matnmonii , decimaram, & aliis {pi-
ntualibgs: Ieem eriminalibus, gua infamant
‘it capicales (unt, Gloffaine. ArfiClericiin
P tenet g +bi lare T anormic, vam 20.¢5 fiq fup,
D judicis , Clarus Prad, erimin quaft.16.n.6.
4. Neque obftar, quod privilegium Cle-
1iéh, D conveniatur €oram laico fit tori ordi-
g1 Clericoram concellum : Nam paricer,quod
Lepati lepatipnis. tempore conyeniri non pof-
.flnr,Puhﬁtz uzilitatis Favoreindu&um cft; &
umen seconveniti eospofleconftar, exlib.z,
{.fd rff agans D. De judicis. Indeque fequi-
st dumtazar, Clericom non pofleprorogare
fuiedi@tionem laici in fe, in prajudicium ordi-
pisClesicalis, non autem quod ipfalexid non
polfit.
~§ Non obftant quoque jura , qua yerant
Clericum a judice fzculari abfolvi vel condem-
pari, fub pana excommunicationiscap 1 2.8
d.cap Sidilsgenti fup. D.De foro eampetenti,can.
Denique Diflinél. 6. quia intelligi poffunt de
aufismeré [pirirualibus,vel quoad conventio-
sem,proutin ¢, Qualiter 16.fup. De judicys indi-
cacilla verba , Ne Clerici rrabantur 4 Laicis ad
Judiciim (aculare.

§. IL
Coram quo, & quibusin caufis locum
habeat reconventio.
1. Coram judice delegato reconvemre lizet.
2. Etin canfis umnibss non probibitis,
3 Non in canfis cruminalibua criminaliser inten-
| tatin
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4. Nonincasufis executionlt,

5. Nonin canfaappell=tionisa

6.  Ant guarum natura (v gualitas repugnas,

Oreft autem teus aullorem reconvenire
non (olum coram erdinario Judice , fed &
delegaro , 6. 2. b ¢ g ibi Abbas, Marapea , 4.
p.d:j%. 6.m.13. Nifi Judex delcgatus de con-
fenfu nrrinlgue partis darus fir: Nam cocalu
locus reconventioni noo eft, quiaceflacrario
d. ¢, Cum Papinsanus quandoquidem non 2
folo aftore ficimpetratus judex, fed & 3 reo.
Ob candem rationem reus actorem recon venire
non poteft coram arbitro compromiflario, e,
Cum dilefus 6. fup De arbieris lacé Maranta
d.p. 4. Dytind. 6 2. 20.quippe quidciis dum-
taxac poflit cognofcere, quz expreflolitigato-
rum conlentu in compromiflum deduéta fun,
d.c. Cum dile@us,l Debis D,Dearbutris. Negue
etiam coram Judice, quem Princeps proprio
moru elegerit,nam & tuncceffardi@a ratio, Jaf.
inl, 3.inpronc. col fin D. Quod guifque juris, & c .
2. Haber verd locum reconventio in o=
mnibus caufis, inquibusnon reperitur cxpre(s
sé prohibita, nectepugnac caufez qlialitas. Ee
proinde in caufis quagu;fummariis s Clement.
Sepef. werumDeverb. fignificar , & quidem
indubié; fiurraquecaulz ficfummaria: Alo-
quin una fit fummaria ; altera plenaria, pro-
cedit quidemreconventio quoad prorogandum
udicem , Wt conftar ex d. Clement Sape, quz
indiftinétéloquirur; fednon quoadboce, ue
und fentenrid rérminentur, Maranta 4. Diff.
6. 7um. 38. In quibus verd cafibushabeatlo-
cum reconventio de jure communi, videre
quoque licet apud Mench. Dearbiersis cent. 2.
cafi184. Thoming Decif, 16. Mynf.Cenrur,1,
Olbfer 10.

3. Nonhabetautem locum ; Primd in cau-

fis ctiminalibus criminaliter inrentatis ; oifi
reus reconveniendo vel majuscrimen objiciar,
vel profequacur fuam (morumve iojuriam; 41,
el Negando1g. Cod. Debis qui acenf nonpof,
1. 1squi§ ¢ ibi Glofla & Barc. [20e publiudic,
latd Abbasin ¢.1.n%. 22,k r.quia non obje@ic-
ne aut relatione criminis, fed {ua innocencia
reus purgatur, 4 kib. Is qui 5.ean. Neganda, i
per 1ot 111, g %1 Quinimo reus criminaliter
conveptus actorem me quidem civiliter"re-
b : con-
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convenire potelt, vel contra, lib, 1.4, fid siff
8ganz D. Da judiciis, Nampcadente crimi-
83l canfa locus qualtioni civili el non potelt.
d. fin. Cod. Ds ord pudsc. nificivili difceptioni
mote principaliter qua(tio incidar comina-
lis, vel criminali judicio prius infticuto civi-
lis caufa adjungarur, tunc enim Judex fua
fentenria , fuper principali lata, utramyue
queftionem dirimer, quia fublato principali
aczellorium quoque corrit, lib.Curm principa-
I D. Dareg lurw. cap accefforivimecd tit.in .
Civiliter verd de erimine conventus potefta-
torem recomveniredealio, crimine civiliter ;
coram _Judice competenti,id cft qui fic Judex
comperens reconventl; Maranta 4. Dif. 6.
s, 68 .

4. Seccundd,nonhabet locumin caufisexe-
cutivis, quando feilicer petitur execucio inftra -
menti confellionati, quia habec vim fententia,
Bald. in d. duth. Etconfequenter numer, 37.C.
Deafint. ¢ interloc. om, fud. Gurierrez, 1.
Prad. guafl. sivil, guaff. 112, ut necindepofiro,
bib. pennls, C.Depofui lib.wlt §.infine D.De com-
penfas.eapit.fis.inf. Dedepofito: Quia inftrumen-
sum depofiti paratam haber executionem.
Quod intelligede convenrione qua cclerem rei
depofite refticutionem impediar, & pari pal-
fo ambulet, co quod in depofito fides exuberare
dcbear,

5. Téerid, non habet locum in caufa appel
lationis, [k, 1. Ewer gusappellav 1,in provineis
Aefendi quia appellatio communiter necefTitate
impellente interponitur, nempe propeer injori-
am, quam appellans putac fibiillaram eflc Ma-
ranta laté 4 Dif 6.m 24.ut proitde ceffer ibira-
tiod & Cwm Papinianus. Quodintellige deap-
pellatione judiciali.

6. Denique non haber locnm in iis caufis,
quarim qualitas & natura reconventioni repu-
?nat,& dequibos Jadex conyentioniscogno-

cere nequic , utilaicus de (piritualibus. Glof.
e 2.infinels 1, g ibid Abbasnum.2§ & frgq.
Bald ind, Aurh Esconfequenter n.5. ¢ 6. Videa-
aur Gilcbere, Tradlar de reconventionscap. 24.

DERL 14,

Nonpermittivur etiam aftori reconventorum
iterum reconvenire, excommurifeotentia, ne
mimia petitionin coacervatio Judisem plus
fatispraver,fibiqs mutuo ator & reusofficianc.

LIB. 11, TIT. IV. . ;

¢ 1L il

: : L

Quando proponireconventio debeatf o

1. Ante wel poft lirem contaflatam phoposindin E::
ffe. 3

2.. Etiam ad [ententiat wfgie. "‘l-
3. Caufa conventionis ¢ resomventionk pif bt
paflusxpediends. ;E

1. Ty Roponireconventio debetantelitemu €0

“reltacd, Clam . Sapé werf Verum de verhfy
velfaleem Hatim poit litem conteltatam.prign 110
quam [cilicet juretur de calumnia, demodag: 3k
us velic caufam recon ventionis cum cauface
venuoenis imul ecdem judicio teeminan; Bég
lias cum gravi difpendio aftoris differco

venrionis caufam contingar. * 2. Alioguinlefi b
cumekle rcconvcnriomu'fquc adfenrentamad @ &l
falremn conclufionem in caufa, durantcjudiml &
conventionis,veritseft, arg. . Difpendia il T
Rens ¢ff quoguie daraferiptis in 6. ubi dicituns i
um codem durante judicio , aftorem fibiokeg !
xium diceie poflc, & expeririapud condeajel %
dicem » convertionis velfeconventionisheh d
ficio; Quia judicium dicirur,dum ne otimd-§ ¥
fourrigur,e, Fores suprive. snf De ':.rfrﬂg.ﬁgﬂflﬂl" f
ratyue ufquead entenriam fen conclufionenit :
eanfa. Deindein Novella 96. § ilwdverfSag ©
cimns dicituy, non prilis can{am reconyentiod g

proponipefleapud alium Judicem, qmm&ﬁﬁ
lis conventionis finem acceperit; quod fﬁ
fententiam,|.D. Devejudic, Unde quodinql‘ ]
bu(damrtexcbusdicicor,reconventionem sl
efle movendam , utind. Awsh, gh confoquintal
velin continenti, uts 1,b..ita intelligeadin
eft.durante {cilizetadhuc codem jnditm._iﬂ_ﬂ
conventus velir coram codem Judieeations
reconyenire. Quia coram alio andiri non dekti
nifi terminata lite conv entionis, & werf Saw
mnss infine. Vel quod (tatim & in continenti e
ponidebeat, id eft vel antelitem conteltatd
vel (tatim polt, uc imul terminetur cum d
conyentionis Alioguin pari paffa nonamb
bit cum conventicne, necpeream caufa cr
ventionis rerardabinr fecundion Ma!aﬁ!lt_li'{"
Dsff 6.mum. 5. ubi alioseitas), urnequequds
altcruera canfa celeriratem poftulac , &pit
eulum imminer animaram ; nam. prisded

¢a caula deber,de qua liquebitprids, copax i
e

v
1
e B e Lo R R L e g T
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DE LITIS CONTESTATIONE. 139

ﬂlﬁuh{.ﬁnﬁ [peliat, Sicut &,quando pe-

gitin aftoris altiorem e:igi; indaginem & dila-

| tionesplures,diffecri debet conventio,atque cx-

Sedireconyenrio, & contrazquade ce fuseMa-
jin.Socin.in . Frudestians 2.ls ¢am 17. Quame-
vis, & ho calu,quo inquam,non ambulat pati
alfareconyemtio cum sommunionc.non mi-
pls privilegio protogative jucisdictionis, fub-

1 iata:attorem alien® jurisdi@ioni, quam pri-

pricalus iilguc coram codem judice, nulld ob-
 flamee fori pra(criptienc, ad caufam reconven-

juxracommunemind. ¢.1. 64, Auth. Et confe-
guenter. Eoque noming appellationem interpo-
nendam cenfet Jutile. ml, x.om fine D.fons.qus
fine appellas vefeind.

1ilud deniquehie [ubjiciendum cft, atorem
reconvéntum, @i detredet refpondere ad lis
bellum reconventionis, lianc pati pacoam, ut
non tencarar reus ad ejus libellum relpondere,
pifi vicilim offcrat refponderelibello ipfius rei,
d ¢ 16 2.be. & Facice fiminfine inf. Dejura-
ment.calumnis.

flonis re[f}:andcrc cogatur, 4.5 Cum Papinimvees,
sded ue, 6 refpondere nolit, Judd¥eum in cau-
i conventionis audire nondebeat , arg.! Marss
43§ pena D deprocwr 4 5.C.o0d.1.5ed 22fi 26.§.
& adjicitur. D). E quibes casufis majores e,

\; Jam veré quoad formami & ordinem imdi-
gihujus areinee, Judex porreto ex partcadto-

gsfibello convennonis, & cxpastereilibello -

weconyentionis, idque velaate vel fiatim polk
l;:\.‘:i:i_com:[’catzm ; deutraque caufa, conyes-
tionis & recony entionis, limul cognofeet: la
gamen, ut piitis tews ad libellum aétoris,refpon-
deatydeinde. adtor ad Libellum reiz Ettune {u-
gerumaque petitione licer contelta ea,utrinfgue
aufz ingulos,vel eriam plares ,adtus judicia-
Auyvicifim, codemquedie, i feri poffic,expe-
dist,fs1. g 2, verfic.cm ea infl deord cognit jun

B, Clement. Sape varfec.mos ufum de werh. Signif.
éadfemper prarogativi actori, ur piimd expe-
‘digsur adtus in caufa conventionis, arg | Qi
prier appellar 20 D .de fudis Abbas inc.1n.7. bt
Atqueica , (i deutraquecanfa paricerliqueat,
iamaue una fepteatia cerminabir, d. & 1.4 .4t
Una leatentia , iuquam; quia cadem dic 8
¢odem contexeu » ac denique una feriprura pro-

- ferendachie Tra ramen, uc prim d foribarur capue

foliventionis, tam reconyventionis, & unum
poftatiud immediaré legatur & proferarur. At-
gue fta (ccundam juri:gjfpn'ﬁ:iancm.& infpe-
4 el veritate , rocerunt fenrentiz, quod cau-
a1 f?e;ies‘ L Etiam S. 1. Dde minoribus d.
Busdnmmulier 41.D . fam ercifcunda, Abb.in o
&1n g h.tacproindereveraduz hic crunt {en-
tentiz, Gyt funt duz caufe, in diem judicij,
. Eu’m tei convenicntis, partim dirtmeadarum
litium favore deduétz. Sitamenjudex,propo-
fita caula reconventionis , {uperconventione

- Bola feneentiam proferat; ca ipfojuts valebir,

TITULUS V.
De Litis conteftatione.

§ L
Quid fic, & quo padtoinducatur.

1. Indiciorsm fresparies. ;

2. Indicium improprid fumptums A citations i
cipir

3. Proprit wird fumptsm & litis consefiations.

4. Effeltus bujue,

§.6a7. Quid fit licis contefatio, G quemodo in-
ducatur,

8.9. Quo moda impediatur por protefiasionem.

§0. Paraxceptionsm perempioriam.

:.T Res vulgd faciunt partes judicij, latids
& improprié fumpti: Primam acitatione
feuin jus vocatione , ufque adlitis conteftatio-
nem ;- Secundam alitis conreltatione ufgquead
conclufionem in caufa five ad fenreneiam defi-
nitivam exclufiyé,in qua patte negotium prin-
cipale tractaturac difcaticor + Ectertiam a fen-
tentia definitiva ufque ad executionem illius:
Expedita igitur prima parte,, defecundaportd
videamus: Exquidem prima de litis contefta-
tione, quia hxcinterea, qua ad judiciom ordi-
parium  feu plenarinm neceflarid requiruatur,
principale fupdamentum & veluti bafis eft.
Nam qu przcedant, ut Judicis competentis
additio, citativ,libelli oblatio, & reconyentio,
pon ata judiciorum , proprié dictorum , fed
corum pr&pararoria dicuntyr & fant.
9. Etenim licer judicium,latiis fumptam;
ciracions tcgj:im‘é fa@a , incipiat , quoad
' sz qub
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