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168 EIRIL T XL
probatione fufcepta poflesfionem quidem iy

temt polleMotio tetinend= & fimul pericorio
contraria allegare,nempe fe naruralicer poflide-
£¢,& noo poflidere paturalirer:Nam agens pol-
{itlorio retinend = contendic quidem [¢ poflde-
re » & per conféquens adverfarium fuum non
pollider: Dunt verd imul agic petitorio, feu -
mul rem vindicar, tenc netacicé quidem fare-
suradverfariom fuum poflidere,quiatei vindi-
catio datur,eciam adver{us eum, qui neque na-
rucalicer seque civilicerpolfider , fed derinet
rancum: Veluti adverlus depolitarum & com-
modatasium, utpore qui habent facultagem rei
relticoendx ; £ Oficisrs g.in fine D.De reiwin-
Airat.

5. Nonobftantin contrariumallara, quia
obtinenrilla,quando urergue litigantium & de
pollellione & deproprictatccontendir , frauc
neuter eormn cnus probandi dominium velic
fufcipercin{e; fed in alteram rejicere(prout a-
&or pzudens nen faeile fuftipicr’, quia difficilis
probatio e(t dominijl. Adprobationem 21 Cod.
De probat.joam runc,quia [citi non porelt, urer
litigantium probare debear priulquamesplora-
gum fit,verias it pollesfio, co quod isdemum
in peritorio, fi ebrinereeo judicio velir,tencacur

1ebare dominium , quiacaula cecidic in pof-
Lellorio ! Exitus 34.D Deacquir peffeff. ideo en
calu praus debecdecidi polleflorium, quam pe-
ritorium. Acverd cum quisab inirio (ufeipitin
fe probatiencm pollesfionis & dominij, ceflat
illa incerricudo feu ratio : Ec proinde zquitas
poitulat,ut u::urﬁqqc_ﬁm ul eodem judicio cx-
pediarur, uceanco cicius lites dirimancur & di
minuancir; prefectinicum petitotium 8 pof-
feorium rendant ad diverfa, nempe pofleflori-
um ad poflesfionem & petitorium ad propiie-
gatem.
6, Sufecptd igitur pera&orem poffesfionis
& propricta tis probatione, fi urrimgue prober.
“potelt Judex vel deutroque fmul fententiam
ferre; Lea tamen, utin pronuntiatione pramic-
rarpoflesfionem,in executione verd propriera-
kemycap. | &4, Cum dile&us boe rit . vel prius pro-
barionibus de poflesfione examinatis de pofe(-
fionc tantum pronuntiare; eap.2.b.r. Alioquin
quando agitur petitorio fimul & poflefforia ,
oon polle Judicem & principio admirterc pro-
beciones fuper poffellorio dumrazar,readic Ab-
basind. c.a.mem. 2, Sidaurem a&er.ur;iufqu;

baverie, (cd non dominium , Judex ciadjudig,
bit poffesfionem , non verd dominium, nug
Ecolefiab,e.

7. Sed quid,(i ab initio rantum adlum fids
Proprictate;acdefuper conteltatalis, S produ
Qaaliquo ufque,forré ufquead probationesfi
cebitne aGori(fi foreé videat fe nonfacilé pofy
probare dominium, confidarverd fe facilepm:
baturum poflesfionem)intentaie pollefons
rllr_l?cn[u petitonio ¢ \’idcripﬂtrrar,nogjim:
tom quia poft liem conreftaram non porel
mucan libellus , L Edira 3 Cod, De edends: Tug
quia petitorium ab initio propoficum vides
priusad finem deducendum,qoam posfiradds
ud procedi, quia qui femel aliquam aGionta
propofuic ,neccdle haber ufue ad finem, liea
cxercere . Autk.  Qui femel Cod, Suemsdi
guands ludex,cpe Niluleminus refponder Pony
in ¢ Pafforalis boe tir, eum , qui abipitioegitde
proprietate , pofie ufque ad conclulionsmis
cauli,(ufpenfojudicio peritorio,intentase &
cemulare polleliotium adipifcenda velres
perandz (idem clto judiciom de poflelloniog.
e enda licetalignialiter {entiant; Jquia,uta
tediximus ; agendo petitorio non cenfeis e
nuntiafle poflcllorio , quandoquidem il
commune habeat proprietas cum pofleshions
Nee hicmuracur libellus, fed eialiquid{ipe
additursNempe polfeforium,

8. Non obitatd. duth. qui femel; quia hicpe
titotium non fulpenditur, rergiverfandicans)
quod 4. Auih veraturfed ex jufta caufa,nefeill
cet actor , delicicns in probariene dominij e
mpino cadatcaufd, fed probans polfesfion
faltem obtineatin pofleflorio: Pofk conclolin:
nem autemn in caufa non poteft, nifi fubfiftess
caufa, ° '
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DE RESTITUTIONE SPOLIATORUM. 1069

3, 85 & adver[us guem comperar,
5ln qus ;;fme ab interdsito resinende poffef-
= fionss.

Ametfi in prazcedencem Titnlumincurrant
T&:éumuia » quzin Pandedtis & Cad, de
yirts inccrdidtorum generibus & ecorum ufu

gountiir: Tamen ef reét ¢ fubjicitur fpecia-
iterhic Tit, De Reflicutions (Poliatorum,len de
inerdi@orecuperand poileionis ,tamquam
1'5@‘-&3[@ req uirat cradtacam, i quod Plu-
piia abaliis diverfacentinear, & ex atrocitate
finoris defendac, J.1.§ oz inrerdiflum D.De
4 ¢ vigrmatd. Unde in Inftirutionibus &
Codwoearur [nrerdi@um wpde vi, 4 primise-
{ifti yerbis, wnde tv illum videgecifti = Jo Pande-.
fis verd inferibjrur Tic. De vi & viarmara,
selicid saula ctlicienre : Qia nonnifi gi com-
peiinyqui vel wi Binplicicer, vel viarmarta deje-
Aueltde poflzfione™ 1. rerum lilicetimmos
bligm,ue fundi,vel 2zdium Subaudiendum ve-
tielt, vel quali pofieflion¢;quiajuraincorpo-
dil‘éalh:i?‘erv::utes,mdi:is, enclicia,penio-
gesjurifdiGtiones & fimiliacebus immobilibus
comparantur 3 & tamen non proprié pofliden-
irded quafi fuoﬂ'identur. & ided,fi quis ¥i pro-
ﬁlfbawrnciicwitute autjurisdiione {ua ,da-
bitgret bocinterdictum, Uadewiye Odim inter
174 8ifanis19. b, ¢, & fimiliter (i beneficio fuo
Eedsfiaftico vi privetur, £4p. 2.5.7.h1.Baldus

| Cnfeas el g

1. Dixireram immobilium I Praser an§ &
gaaliter & § illid D de vigh vi armara; quia
eledi res mobilis ereptaclt, non competitali-
quod interdictum poflefloriym recuperanda
poflefiois,fed a&io vibonorum raptorum,vel

uth, vel ad exhibendum d L 1.6 dflwd. Quam-
it fitesejusmodi fuerir in Fundo vel zdibus,
inde guis dejetuselt, atque itacamamilcrit,
dam gjus noming, fleem accefforic, licet
g pringipalicer hocinterdi®um competat
ALLin prine.cbs §.ilud G.verfic plant,l St quan-
U5, C. Vode i, Alex in J.Vindicatio 56.Derei
Wdica,

3. Datur autem hocinrerditumeei , quivi

tlusclt, five fuericdominustel, fivenon;

- Yelud fi G ufufru@narias,l 3.§,f7 D. Dewidh

Wd'lifri : Modd ramentem veré poflederic ,
A fuic dejecus, 4.4, 1. §. inserdicium antem o

23. ¢, Confultationibus1o. fup. De officio delegari,
fivenaturaliver fiveciviliter, # /.1.§ defucitnr 9,
fivejulte fiveinjufte posfiderce Irem haredi ac
careris ejus fuccellonbus competic, 441 § hos
#nteridiflm 44, nonquidem adverfus quemli-
bee polieiforcm aut tertium aliquem quinon
{poliaverit, & candem rem poshidere caperit,
L Cumare7.D.d, tit. fed adverlus eum,qui per
fe vel pec alium dejecic , vel dejici mandavic
(modd fadtum Fueric lubfecurum,quia,utdixi,
ex fatiawrocirace delcendic) vel etiam dejecti-
onemraram habuie,d L1.§. deseciffe 12 junélo fod
etfi 14.aut accedere prohibuir.

4. Differr verd hocinterdi@um ab interdie
&orerinendz poflesfionis, quod deturdejecto
pervimadvyerfus deje@orem , licer dejeétus vis
tioseé vivel clam vdjprccatiu, abiplomer deje-
Gore,adverfario fuoc,pollederit, ! fed erfivr 14.4.
0 Idque in odium ¢jus, quipofterivs vi deje-
cit:Er proindenon habec hiclocum regalajuds,
qued rei finc favorabiliores , qliam a&oses,
quodque in pari caufa potior firconditio pos-
fidentis, Hoctamen limitandum eft, nifl vi de-
jectusineontinenridejicientemiterum dejiciar,
¢.Olizs caufam 11.6, ¢, quia vim virepelicteli-
cet,modd non fiatexintervallo , hoc et modo
fiat , priufquam ad aliosadus extrancos pro-
geeflum fie; etiamfi aliquidremporisintercefs
ferit. \

§. 1L

De alio remedio recuperandz pofles-
fionis, '
1. Interdiflum unde wi sdvustfest gucrs competas
2. Remedinmex c. Saep18.hr.comperic adue frus
quemlibet poffeflorem,
3. Modo feiens poffideat infufte,
4. Lieet feigntin fuperveniat demiem Recepta ve,
Qllmptr interdiGum unde vi, dec{uo jam

1
dictum , non fatis confulitur fpoliatis,ex
quo sllud darur dumraxatadvetlus eun , qui

, per(cvel per alinm dejecit yvel dejici mandavity

vel dejectionem raram habuic', aur accedere
prohibuiz, non autem adverfus alium,ne qui-
dem hzredem aut fucceflorem uniyerialem (ni-
fiquodin hos,quatenusadcos peryenit,compe-
rata@ioin factum,d.L.1.§. slr. Abbas & DD,
plend i sap, Quin ol 5 dvjudiciu Juec in fingu-
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