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DE PROBATIONIBUS,

s, nniustamen teftis, de veritate deponen-
ieltimonio confirmaa, Glofla & DD.ine.
it wnf.Deteffibus,  Aliasfama inconltans
woa probar,fed rantuny conjedtuam faciri Sx=
seenimfallax cltrumor,Lule. D. Debared.refli-
tstum, Icem i probetur contradtusaliquis per
Ligaram fcripruram rei; QUAm tamen reus non
{Geeonfellus, fed per comparationem litrerarum
fiisappatcat eallius elTe manus; ralis quoque
pubitio, que £X mm?am_:icmc lirrerarumeli-
gtur, plenam fidem aur irmam prebationem
on facit,c0'quod [eriprura, arratis, valerudinis,
«hmi, atramenti , vel charta vitio materur,

. ¢ endem femper retineat fimiliradinem , L

Camparas.20.C . De fideinftram,

" Hige pater , probationum femiplenaram
quisdam ffe majores,quasdam minores: Nam
;p@b‘ntia,qu:c fit perupum teftem, omniexce-
prione majorem , & per aliquaindicia,qua ra-
men ad plenam fidem facrendam non fu ffici-
o, major eft,quam qua fic per unicum ceftem
fantum.

" §Alicer dividi potelt probatioin judicialem,
licet ficin judicio , polt litum contefta-
fam, & exerajudicialem ; qua fic extra licem ¢
'.&Euﬂ.quzﬁ: ad perpecuam rei memoriam,
0.1 fup. Ve lite non conseffari dre.
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e

+ Onusprobandt, cui ircumbac,

I Quasque fiondam cntum intentionis fus prebare
WG debet,

13, Etiam negativan certis cafibas.

& In duplicibususergue allor ¢ ross probaze de-
i ke

4 Bews alfori propris inffruments edere nonte-
- metnr, :
0.3, Prabato delidlo , vei probatio comtrarianen
admittitur,

TN Ercrum probandi onus plerumque pra-
- Cf;g_l'ﬁ: foler,idque ex multis caufis,arque

 inprimis ex conflictu reftimoniorum , fepeque

incidic altercacio, uter litigantium probare de-
bat. Quadere duw traduntur regulz, pri-
ma,quod unufguisque probare tencarur funda-
.'i‘mumfua:inth:ionfs, five firafirmativam,
8ve negativant :  Ideoque altor probare de-
st [0am peticionemac libellum, atque omne
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id,per quod peritionem ac libellum fuftiner o
defendic 5 & wiciffim reus probare debet fuam
exceprionem,eap. 1.2.c.Inprafentia 8 ¢, Adno-
firamiz.hoc fir.qui:. excipicndo fira&tor, h D.

De exeepr, & agendaiplo fadto fulcipirin feo-
nus probaudi,ljn. Cod eed, Pacianus Deprobat.
1.¢,7.five negen five affitmer, de quo idem 2u-
Gorhib.1 e.57. 2

2.Bixi,fiveficaffirmativym fivenegarivom,
id elt bve verbis neganubus congipiatur £ Quia
licet regulariter neganti non incumbat proba-
tio, LEiincumbie, z. D. boctit {allor Cod e~
od.tamenid falliv quibusdam cafibus.  primsd,
quanda quisfundatintentionem foam in pegas
tiva, five agendo, five excipicndo, five it
negativajurs, fivefa&ti, avt qualicatis, ex1a
Gloff wnl.z. D.esd.Larc Mafcar Deprobar.conch.
1CG2.7.1-

Necobltar,quod dicitur, per rerum paruram
factum neganeis nollam effe probarionem, 414
Aftor; caratione , quod negariemis nullz fint
duﬁc:c::rl.r,nuﬂmqm!'tmtcs, guemadmodum
ejus,quod non eft,nullacft patura ,nulla quﬂi-
tas: quia id obrinerin pegativa vaga,puta inde~
terminata,iadelinita, ablolura & fimplic.qua
fine determinatione,feu coarétarione loci,tem=
poris, vel alterius circam{taneiz proponitur s
talis enimr megativa nec Jirc&i—pmb:rigoteﬂ
(uz fi quis neger, feinjusvocatam, fe contra-
xiﬂt.',.‘lni\l'erl_:ir:i Pmcum(m:m non |ubc:c man-
darum: ) Adeo urreftis deponens fuper negati=
vafit lufpe@usdefullo, PD.inc Cam Ecclefia
3. f8p. Decaufapoflefl, Ge. Gaill, 3. obfer €<«
magisquecredatrurduabus affirmantibus,quam
mille ncgnntibus,Maf’cu d 1 Nsim,. 7. Non au=
rem obtiner,quandoquisin neganiva fe fandar,
vel ailcgal: eam ; tacitc vel exprelsé nquuidam‘:-
rendo , quia tum esm probare deber, /. Oprimam
14, Cod. Decontrab. & commit. fipular Linills
50.ubi Bare. ¢& DD. Dewerk obligar Surd.De=
¢ifi361 .mum.14. Hinc perens contradtum decla-
rari nullum.tamquam aminorecelebratum,re-
nerur Pr_ob:u'ca:mtcm minorem: Ut & quiin-
fticutionem afleric non effe legizimam ob ¥iti-
um vel defeCtum, vel obiieit eleéto defeftum’
aliquem Surdus Decif. 1 o4, pum. 21. Similirer fi
reus, conventus deipdebiro fibi foluto, neget
fe quidquam accepifle indchitum, & adtor ,
teftibus vel infirumentis { nontamen jurisju-
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randi delatione, juxta LEum qui D Dejurein-
rande,probaverit lolutionem,reoincumbi pro-
bare,quod pecuniam debitamacceperir, L Cum
deindebiro 15.¢% thi Glof ¢s DD . D b ¢

3. Secupdo , negativam probare deber, qui
fponte prebationem cjusio fe (ufeepis, e 1 fup,
Derefficur (foliac L.Cirea14 D boctiz. Pacian,
dlib.1.cap,s num. 45 .Onfegq ¢, 69 Hocramen
cafu, fiin probarione defecerit,athilominus ve.
nicablolvendus, aftore non probante,ex com-
muni regula, A&ore non probinte reusablolvi-
tur,Barc, b aliiin 4.l Cirea D boc tir

4. Alcera regula elt,quodio judicio commu.

ni dividundo, familiz eccifcundx & fnium re-
gundorum, atqueinterdicto retincod pollus-
fionis nrerquelitigantium fimui ad probandum
admitri debeat, quia in hisjudiciis userque ve-
luca&orelt, uterquereus, e 3 ge.Leces boc t &
ided Juftinianus pradicta Judicia vocat dupli-
cia, § dupliciainftisne. Deinterdifu VuG.in ju-
dicus finium regundoram arerque contendic fe
fines fues rancum occupare : Ininterdi®o reri-
nendz poffeflionis urerque contendic fepoffi-
dere Iraquein hisjudiciisis obtin:hi:,qui pro-
baveric [uam intentionemaltero nom probante.
Q:ud i uterque prober? Tunc judicis erit,vide.
re,ucer melius probaverit, utrius reftes finc ma-

isidonei,vel i agatar de pofleflionc, uter pro-

averit antiquiorem pofleflionem , vel juftios
rem titulum,d.e.Lices s, Quid i 2qué proba-
verituterque? Tuncpro peficflore judicandum
erit , ¢ Exlitteris 3. b.t.tum quiain paricaula
potior fir conditio poflideatis,! in pari D. De R.
Ieum quia jura promptiora effe debeanrad ab-
plvendum , quam adcondemnandum,d.c.Ex
Litreris §. quod fi ambarsns,

5. Quazficsm ctiam fuit, An,fia&or laborer
in probatiove (uintentionis , reus compelli
pollicad exhibenda propriainftrumenta,fi for
t¢ ex illis pureractor poflefe probareincentia-
pem ftam 2 Relpondet Poor., ine. i.b £ quod
pon: Qi_iz.ut,ditimr.in LN umis grave Cod. De
szflib. a&orintentionis fuz proprias adferre de-
ber probarienes, non easab advetfario perere,
qui,actore non probante,abfolvendus eft licee
ex parte fua nihil praftiverie, id c(t,nullo argu-
mento probaverit {e effe innocentem, [, Sui ac-
eufare 4. Cod.De sdgnde,

Dixi , P:opria quia alind dicet:d'"“ , fiin-
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{trumentaaftori & reo fint communia + Cej
modieftceftamentum, quoutnigug aquuj.i?g'
delegacum vel alizer relidtum 1 In[lrum:mﬁ
conciactus, qui concernit uerunique: ey gy,
blicainftrumenta ; qua i habear Teus; Coi;
telbadexhibeadum, 165 apud au i ¢
dends. ; i
6. Queritur denique, i probetur plené,ren
dehqu_uli;-. reus autem probare yveliy, tm'n de.
liquuile, & perfiftic in fua fegatione, ayagdg
debear? Relponder Ponr ine 4.dmﬁrmui'\?
audicndum nos cfle. Quod viderur jnrelf n.
dnm,quandu vullr probare talem ncga:im%{g.
que puigare per luum juramencun | & |]En¢:.ﬁ
compurgatorum,purgantiii folum de credulig
Loy pwxis ea, Quories §.porry sf. De purgat.eany
perteftes, de credulirace deponentes, Alicguiy
fi veller probare talem negiivam indiredt g
tefbes, de veritatedeponentes audiendsefi
juxta Abbatemin # ¢ n.3.pérc Ex umrn’lf,[).;
#.ffib ucfi quis probetaliqurm homicidia b
ll_dit commilifle,porelt contrarium probarcin:
dite&t¢ , probando fc toro codie fufle alion
loco. :
§. 1V,

Quando faciendafic probatie.

1. Ludecials fucienda poff litern conteffatam,
1o Aique abfolvenda imirs cerea dilatsomum e
pera,

3+ Poff guaream produclionsm non admittitursl
Torror,

4 Fieripoteftram exira.quamin fudicio,

5. Extrajudiccalis fir etiam ante litem conteffan
tam,

1, T) [ximus acteaprobarionem aliam effeju:

dicialem,aliam extrajudicialem. Quate
igitur nune , quando & qualicer faciendatie
probatio, & quis cffeGusillius; Ad 'p:imumii-
lud dico, probarioncm judicialem » dequa fic

agimus, faciendam elle poltlitem conteltiam |

quia tum demum dicitut corprum judiciumae
feicur ante , an reus fic negaturys,vel confells
rus id, quod intendicur, quia id fit per liniscon
teftationem , I 1.Ced, De litss umrﬂar,&z_ﬂ
confequens fciri nequir’; quid probagdum ity
velnon Poftlitem verd) conteftaram facicuds
eft, judice,cuica fieri dqbcr.per.fcnunl:h:;g'
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