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i&t_mneucapituh o velunum a-]w:?nsﬁt
accellorinm , cum falfiras unius omnia adfi-
ciatyean. Si ad feripeuras DIt 9. U producea-
tiquoad reliqua incumbat probatio » elleve-
ra. §ifucrint feparara capitula é;dlmfa 3
cunt alii non haberi (ufpedta , ne urile vitietur
erinutile; de quo ramea dubirat Glof. 4. zan.
Si ad [ripturas; & vultoram rejici Vid, Me-
noch, De prafumps. (i6. 5. Praf. a1.& Fachin.bib.
AP TR,
‘ ﬁuﬂ;wemmma prolata . indiltin&é
rejicittncur, fiintet fe conciliari nequeant;quod
imputcciple fibiproducens, L Sersprsira14.Code
boctit, St hinc inde producantut contratia 7
ublica pravalcbunt rivatis » Quia potiord,
F;umn:u lqnmpf%&_';;‘niﬁ & privata habe-
antfubfisiprionem trivm tcftinm probazf-
dei L Segipturas Cod, Qui pot inpigmhab.
16 Q. Ancontrainitrumenta admireantut fes
Mhes 2 ,___i&'dmi_tt_i..u_t_&aliasl:_gitims_pmhn_-_’,
fiones, ¢, G & nobis 28 Jup. Deseftib.Diltin-
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El_m_ium aurem effednter tefles infcriprosipr
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fu omoes contradicentes iotkrumenso ip e

proio-
gatii peefona , con entes e upetent, vel
adaquenc , viderur potius ftandum eflc 1n-
frrumento, quam reftibus, proprer Notarii fi-
dem: proquo > §i fic bonx famaz,eft prafum-
tiojuris , proprer publicum officium , quod
benc& fideheerid exercueric. Specul, De in-
frsment edit, §. 8.oum. 16, Nifi ramen fit ce-
Hsncceflarius , quifcripmininftrumento
ncpa fe depofuifle.utiin ceftamento,fi upnsex
temn contradicat teftamento s tunccnim vi-
detur illud vacillare » quod non confter fua
folemnitace necellario r_'cqiti.ﬁ_i:n. Quod fires
fresdicanc , ¢ non effe memores eoutm, qua
inftramenzo fintinferipra , non lrow&'d?uﬂ-
cillasecjus fides ; cumnihil coneraillud dica=~
sz, Secundo cafu certum eft, per upumextra-
neum, deponentem contra inftrumentum, i-
ad non everti , quod ejus Ades validior fic ,
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‘mm deponent illud invalidari.aliquortm el
opinio. Quil iht,.quo@in_.{.l:mmm
duobus tetlib our ; u, ftante paritate,
ptiuspml]l’_e_ﬁi prefumendum , atqueica ac-
ceffario plures requirantus, §i tamen teftesin-
ftrumento deferipti fintdefundti, volunr quis

dam , reltamento fidem derogati, cum ramen.
Notatius duobus equivaleat ,cap. Quoniam it

Jisp. De probar. Ut, cum achtic maneat .
pro inftrunvenro videatus judicandum. Aliiaz-
bitrio judicis cam rem videnturseliaquere,quis
qm_:g;umlﬁdct habeat teftibus, ex circumitan-
uis"téi:'é;»fiﬁ.cwmﬁo Var.Refol.cap.13 Me=
poch.strbitrar. cafis o5 Amiflio infltrumencd

son obeft ereditoti, fiahisde debite contbers.

L 1. ¢ 4. C. b.t, quia tantumeft loco probarip=
s qu apples poreft. E
" TITULUS XXIIL
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liweft legis, alia hominis:
de juresvel jutis tantum,

3. Prafumpriohaminis, qua dicaturs ¢ an de-
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4. Prafumptionft loco probationis.

5.4 admittas probasionems in contravinm?

6. Confeffio adverfa parsis a pravaleat pras
[umptioni? 3
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146  H. ZOESII Comment.inlib, I Decretal,

fumpta, Diftinguitur & Fictione , quee licer
natucamimiretur, §. Minorem, Inftit, De adopt,
weditati tamen non confonar , cum quod im-
poihibileclt’, infpecic lex Hngar,ita Pb‘ﬁulzn-
texquitare ; urvidere cftin jure peftliminii,
& lege Cornclia ; quoad caprum reverfam aur
mortium, .
Prafumptionem aliamfaciuntlegis, aliam

hominis, Legis iterum s aliam juris & de jure
aliam juris rantum. Hezceft difpofitio legis ,
ex aliquo figno five judicio quid prafumen-
tis. Excmplum oft incap. Adferte 2. ¢ pafim
Eoctit.eninl Eilium D. De bisqui ﬁtm‘fni-vd
aljur. ubi prefomicar filins , ‘quiex uxore ;
cum gua marirus affidué converfatus eft, na-
sus, Ilfaelt difpofitio Ic[gjs 5 exaliquofigno
quid prafumentis , & fuperpraefimprotam-
gquam comperto jus {tatuentis. Dicicur,juris ;

nia ile%c eftindudta. Dicitur, de jure; quia

uper ralf prefumptione lex firmum jus fta-
tuit, habendo eam. quafipro veritate, Alciatus
Deprafumpt.p. 2.me.2, Exemplum eft, fecun-
dumjus vetus iseap, Irqui fidensis, inf. De
[ponfalibil inlfin,Cod Dejure delib.

Pralumptionem hominis eam dicunr, quz

lege quidemnon eit expreffa , eftcamenjufta
& rationircfpondens : eamgquedur violeatam
facivat , que urgenti conjecturaniticar; aut
probabilem ;- srababili. Poflertamen di-
cimon dari prafumptionem hominis , qua fi
bosafir 5 I?: Non nitarur § prafimit cnim
homo,legeid approbante; Alioquinnon pree-
fumprio ,{ed temerarinm foret judicium , e
éap. 2. inf. De R1& refetretar ad cam prafum.-
ptionis {peciem , quam levem & temerariam
ponunt : qu®metito rejicienda,ciim nulla ni-
tatur ratione , & peccatum fit , remeré quid
prefumere. Quofacit, quod Abbasine, A~
eedens 235 7. inf. De arcufaz, dum ponit pr-
fumprionemjuris & hominis , dicar illam non
ica fallere,ut hzcfallit, Sarmicnr.Seled. Inzerpp,
4k, 1.¢. 1. 74,9, Ponunt tamen Interpretes &
refumptioncm hominis, Prafcs Everardiin
b&#ﬁﬁ%ﬁ au. 18, quidelcribiteameffc
sujus cffeus non eft jure expreflus , fedjudia
sisarbitrio dimiffus. 'R_rcm[g.llum ponitinzap.
2. hoc tit. in quotamen agirtir de prafamptio-
e narurali & civili.Vid Rarinac, Prasis Crimm,
PLgH- 30047, 98. g 59, el

Quari poteft , An prafump
probarionis } R. Proprie quidem,
oonefle , cum probatio vera perci
fucorporeo , veluti quod tcﬂﬁ'- i
minem oceidi , audiverine,incerfie
fumprio verd per difcurfam. ratior
tir ex faét circumitansiis, El ]
probationis , ejufque eff:&um ha ilﬁ
bandi' onete relevar , idqitc in adyerfisian
rejicit ; cum fint , probare , &:M
Ie prafumptionem. Quod non tantm 1
rum eftin prefumprione juris&r{l:-.j i
& juris tancum . uti,aliisallepatis, probahh
ciat.De Prafumpt.p. 3. nim, 4, thi, i

robari . @uicumaue,Cod. Deapochis

i requiritur probario » & fafficicps
jusis » e Haud 1x. cum feqqohocs
rem videri probacam, Ut aucem eff init
trio judicis » quantum teflibusfidei
ita& perferucasi, an conjecturz hujolmod
fint, utad credendum ioduci poffit. Measi
1. Prafumpt.q.36. ¢ 2. Avbisray. cafitis |
#e, proprereaquod in fafto confi
requiritur arbitrium judicis & qui
Tums g
1llud eciamquaritur , An fumptiosd
mittat probationem in contratiumiR. B i
dubium elfe ,cam , qua hominise i
¢ft dicenda & probanda ] admitrere;cum L
ra probatio cam admitrat , cujus inlbsrsorrk
detureffeifta pracfimprio.  Idem dicend
ica,quajuriselt , quod rancam facikt
umi pro veritate , ad inftar alerin § .
tionis ', qua non cft forrior © e cumiflisd
mittat probationem in contrarium » &0
illa dcbear admitrere , Gecundem it
ab @quipararis, Quo facie ,guadi'.'- G
minor [¢ majovesn dix, veritati pﬂ‘rmbg
nem patefadta cedere dicatur. Siclieet
prafomarur bonus , & non mcrﬁiﬂ“"f?ﬂ'
deftia & innocentia vitz , admnrw
probatio in contrarium , ¢. 3. abi Glof G |
noc. kor tit, Necefle auzem probae i E,
03, L wls.in fine,D. Quod istus canf.gtfoith
alids pravakrer prafumptio’ , qukﬁ( E
probationi mquivaler. Ea , ""F_‘!l'.-s i
& de jure , nullam admittic prob:

: itk
concrarinm , cumlex ale prefumptumam® [*
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. Tit. XX 1L De Fraefumptionibus.

amplios non-veniaf dubieandum ; aut inqui-
rendum: e
. 1. An confeffio adverfe parris contra
eam admittatar 5 R. Ex communi opinione
admicti & pravalete , faltem judicialem, Pro
quoficic bona ratio » quod ne quidem talis
prafimptio ponat vetitatem , fed pro ea can-
wm h:igri'tur 5 verfeeurque cicea dubium :
confeflio aurem adverfx partis habeatur ve-
13, cum‘nemo prafimardr contra (e temend
‘corfiteri » nullague fic mefior & efficacior
probatio, guam proprii oris confeflio. Pra-
fesd.focomw. 20, qui hoelimirar ; nififubje-
Samaeria alind Exad:aq'. per zext. inc. Super
_ eoig.inf- D e0 gui cognovit confang. quivalein
caulla marrimoniali non ftari coafefion li-
tigantis, Que limitatio non procedic nmpli-
“eiter 5 fam confefioni cjus ; qui contendic
‘mattmonium cffe validam , quidni ftabi-
e 7 cum nemo fine caula fibi judicandus
contradicere 5 afifit prafumprio collufionis

qua de te infra lib, 1v. Covarr. De fponfal. -

Po1§otomm, 3l b 4. Excrajudicialis confel

fio noa videtur habere camdem vim , cum €,

. non fit tam certa , fecundum diéta faper
Tiz, 18, nec zquivalear plepe probationi ,
icio per partes probetur 5 tunc
in confeflione , quam in te-
5 qiios non admitei con-
tra iftam prafumptionem dictum cft paul-
18 ante, Alciar.  De Prafumption. p. 3. numi.
Q IV.An notorium pravalear ditz pree-
7 fumptioni 2 R.Hoc omaino dicendum cffe,
cumadveniente vezitate cefler dubium cirea
qudd verfarur prefumprio,  Prafes d.nw.zo.
Shoeita in notorio permanente , quod po-
itrei evidentiam fortiorem ifta prz?ﬂm ptio-
‘e, Aliud dicendum de notorio tranfeunte ,
E:;dpmbandum perteftes 5 quibusiftaprz-
umpeivielt efficacior & pravalic Alciar d /.

m.m. F. s

3 QY. Anjuramentum ejus, cuiobfcr pra-
famptio, cidem pravalear 7 R. non drgrﬂa

' ‘ggi_u_l;__i‘h-.ufﬁijul:mmwm > Ut patee ex ¢. Cod,
‘Desonmumsr. pecunia.lin contrad. 14.§ illo;
cimnon deteratar, mifiubi canffa dubia - hac

; '_:“bn'ﬂ;hﬂncﬁdubia' » fed cerna potius habe-
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Q. V1. An impediat appellationem ? RiRe-

e aici,ipﬂIWQW:poﬁrz percum, con=

traquem militat ;nonelle deferendum, pro-
pterea quod , cum prafumprio ifta habearur
proveritate , &rejiciat proationem in con-
crarium, non poilit videri appellatio julta,.cui
ideo remerc defererur, ey =
Q. VIL An operetur inforo confeientiz 2
R,Nonoperati , quod verfetur cireadubium

2

cafum j in copfcientia autem omnpiafint certa. -

Menoch. 1. Prafumpt. ¢, 8. Quo modo hzres,
omifo inventario , non tenceur in foro con-
{cientiz ulera vites harredicacis o uri dictum D.
De jure deliber. nue. 14: Sic & difpolitio Trid.
Seff'28.de Regnl. ¢. 19. qiroad profellionem in-
validam , cutintraquinquenniumnoneftre-
clamatum;, valida » laper prafumprio-
oc fundawar. Utincohfientia non obliger,{
mens profefli non fuic , profflionem ranficare
tacendo.Navarr. Consment e Regularib. ..
peanlt.

bationis &*pm

ut probationem in contrarium nonadmiteat »

fecundum dita paulld-ancé , {edetiamex eds
qua eft juris tantum ; nam & hac proba-
tionis vim habet ;, quatenus non evertituz
contraria probatione.  Unde utex probacio-
ne plenafententia fertur ; ita & ex przfump-
tione; qu eft inftar probationis plenz. Ho-
minis prafumptio, filege non aitatunuon eft
magoe cfficaciz ¢ arbittio tamen judicisce~
linquunt, quantum ei fidei habear Menoch,
1. Prafump.q. 9. Et hoc ita incaulfacivili:
ubiquidamvolunt, fententiam laramex prae-
famprione juris non tranfire in rem judic

ram , & rctractari pofle perconirarias proba-
tiones poftcaaddaétas, qualilacam pracercu
fallforum inftrumentorum. ; juxtal. 2. Cod. 5i
&5 filis infirum. Prefamptionibus non cit
dandacadem vis, fipoftea conrraria faperye-
‘niant d par in parem non habeat im=
penium. - Poteft ramen interim mandari exe-
cutioni [catentia,ut pacet cx c. 6.inf. de frigidis
dpmalef, Przlomprio juris & dejure , quia
forcioreft | preefumprionem juris fuperar. Me-
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* Poftremocelebris eft queeftio. Anincau-
fa criminali ex pra:fumorionc pofliinferti poe-
e ordinazia’R. Ira dicendum videri, quatenus
haberur pro liquida probatione, qualis dfide~
gaturincriminahbus ; & judicem omalaoine
duciryut credat. Nam com deliétum habearur
probatum, quidni RRqsetar ordinaria poena ?
pecrexrum fadis expreifum in £, 5i gt s Cods
Ad L. Tul. de adule, ubiex indiciis quis convia-
cieur aduleerii commifi dicicurque velui con-

vidtus & confelliss [everé puniendus.
omnino procedic m prefumprionc juris & de
jm:e,ﬂzugbabctwccrrifﬁm. Viderur Scidem
dicendum de ea,qua juris tantum, i facritin-
dubitata,perd. fin.Cod. deprobat. exditaratio-
me; praecipué quacdo agirur de delictisoccul-
s, & que fune difficilis probationis, ne altas
id babilis. Hinc exatupre-

¢ urresimp

#inquo adulterio dicirur adulter manifeltus, -

#.Liesorisrz. b, t, Quod finon fint cerraindi-
cia, fediis fabfic dubiratic ; non videtur judex
procedere poffead condemnationem, fedab-
dolvere debere reum. M media via, fcilicetue
snitins puniatuz,, habere lecum nonpoffic, ne
el innocens oneretur ; vel nocensi julta delicti
P?m?i?i"ag:bm- Som.nmninc:;:ﬁha-
refeos fulpedto abjuratioinjangi, & aliacau-
Mhs in"—', n&goﬁt conftare devesitatess.
Litteras 24 b tir Non obftat{,4t/ensemD, De
peenis ;qua valraliquem non elledampandnm
ex fufpicionibas ; quiailla continent tantum
Ievia Non obftatctiam .1 b pmamin co
won agteur nific civilieer ad prolis reftirutio-
aemy & fupet eatantomifudicaror ynulla fafha
mentione coiminahis judicii. Vidi Sarmicncus
1, Sedscd imterp, 0.3, Praxi communiteceprum
yidceur, poznam delicti tantiim prafumprive
probati mitigandam efle . quid . licer nom
emnind, videatun reus iNDOCERS ; NOD pateat
2amen de crimine per veram probationem
guadere Menoch. 4. lib:1. ¢..97. & lariffimé
Jﬂﬂb ofa askh 2. én prine. it 76« Cr feq, Solute
TITULIS XXIV.
De jurejurando.
SUMMAREW M,
8, Duramenininnnke At o quid,

H. ZOESI Comment. inlib. T, Decretal. t
E

2. durandi ufus anlicitus Chriffianig !
3. Explicarss locus Matthzi 5. ; |
4 Iuramentum reclé exigitur. ]
5. Adjwramenti bomeilatem requiritirisin ¥
mis perfona capacitas,éo pubtries, '
6, Lmpubes ne quidemn fi velit admirtendun
7. A juramenta rejicignir infames, ¥
8, Clerieis \ Sacerdotibss, Epijcapis quatensiih |
rare licitum, =
9. Sezumio,requirisar intentio jurandi,
10. luramentus an 1eneat i quis nolis shigh
11, 111, ComitastressVeritas, inftitin it
.
x1. Invamentum anexigire liceat abeo, guife
LALHY PECTATUTHS. i
13. IV Requaritur -forma debita.
14 Mrandi formuia varid 1
15. Varis,In fide mea, ¢ Perfidem meimfe
fidem Regiam, cie. nonineffevim we
menti, Y .
26. V¢ negue bis, Certd, Certiflimé, Veté 6b i
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17. Homaginm an fignifices juramentimt
18 Iuramentum prastanidum pes Jolins Diii#
VACALIONE TS, MO PEY CYEATHYAL, ‘
19. Non juracur per lovem Hevewlm o B
#ems, ey
20,Chriftiannsjurans per falfos Déosaniot
tur? i
3, IntelleFuscan. Bece xrim q.5-
22, In#alledus c. Eofi Chriftus 26. et
a3 Ethnicusper falfos Deos ;.ummm'ml‘:." i
2.4.4b Erbnico talster jrrataro anlictat (5 |
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¥ JUFAmEntam ; E.
2. Soleminitas o itsas prafiandi juramint
16. Diramantsns per execr ariones- E

17. Per adjurationem, . y

28, luramentum alind Sacrums ,MW}
rale 1

13, Lo alind Adfersoring 5 aliid promiftt _

3,
32, In Adfertorio pradicos sres comites; P0¥ |
sem, ndicisim ¢ jufliviam regiini i
rALuE, '
1. Turamentim boe quis daferas. .
33, An deferas minor curatoremhaben?
53 Buramentim hoe abiid Volunturiem il -
iwdicinle, alived Weceffarivg.
4. Neceffitas illnd praflands.
35 b &Trs wibil probanse A s
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