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De Appellationibus,Recufat. & Relationibus.

€ue idcirco victum teneri negant ad re-
paranda damna, quz victor , dum ad lo=
cum iudicii iter faceret, a latronibuselt
paflus, :

Dubium decimd et, an,i expenfa=
rum adjodicatarum quantitate jufto ma=
jori victus, aut minori vitor fe grava-
tum querantur, judex taxationem revo=
care & errorem corrigere valeat. Qua
in re intereft , an expen(z per (ententiam
interlocutoriam vel definitivam taxatz &
adjudicatz fint; cim enim juxtadiétasm,
8. interlocutoriam judex revocare valeat
usque ad executionem, & Qaadf!{ﬂfr 1g.ff.
d2 Re judic. etiam expenlarum ed adjudi=
catarum taxationem revocare & corrige=
re valebic : etfirevocare & corrigere nes
queat taxatas & adjudicatas per fenten-
tiam definitivam, arg. [ Terminaro 3,Ge
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de Frutl, &lir, expenf. cum enim judex,
ubi fententia definitiva lata, & partes di=
miffz func,funétus (it officid fub, /. Judes
575-ff- de Rejudic. {icut revocare & corrie
gere [ententiam definitivam nequit quo=
ad caufam principalem in judicium dedu-
étam, ficidem non poterit quoad expen=
fasaccefforias ; cum de his idem Juris (it
quod eftde caufa principali, arg. [, 5¢ de=
pofits 4. C, Depefiti,cit. Betlich, » .92, &
Carpzov. definit. 18, #. 4. Quare tali
calu partiy qua expenfarum taxacione (e
gravatam arbitratur, ad appellationis
prafidiumerit recurrendum , /, fin. C,
Quanda proveoc. non ef! neceff. Bartol,
inl, Ab executore 40 C. de Appellat, w.
13. cite. Speculat, §,4.%. 3. & Beclich,
num. g4e

$5588280082085800888888884
TITVLVS XXVIIIL

De Appellationibus, Recufationibus
& Relationibus,

Thil in judicio frequentius eft,
quam ut collitigantium altera
pars,fe per judicisSententiam

 injufte gravatam, conquera.
tur; &propterea,ne ifta in Rem Judica-
tam tranfeat , & manderur executioni,
caufam per Appellationis aut Relationis
viam transferat ad fuperiorem : necrard,
¢im gravamen 1 judice fibi inferendum
timet, eum tanquam fufpectum recufan-
46, removeat i cognitione, De Appella-
tione ab Ele@tionealiave provifione Bene-
ficialiactom iam ek Lib 1.4it.6. 4 n.278.
Quaproinde inraéta hoc loco illivsgenes
tales dunraxat Regulas exponsmus,

ARTICULUS L

D¢ Natura & Spccies
bus Appellatioris.
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I Nifi in fecunda dnflaniiq fuperier
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6.  Appellatio aliguando Naturali

9. Plernmgue Pofitivo Fare competit.
8. Alia Tudicialis, alia Extrajudicialis,
. Buarumbac ab dla wuliim differs:
10, dlia Legitima, aliaFrivolasaut Fri=

Pratoria eff

& Ppellationis nomes non ean-
dem, etiam in Jure , fignifica-
tionem femper habet; aliquan-

do enim debitoris pro folutio=

ne interpellationem /. Fidejuffor 16, §.1.
{f de Fidejuf], alidsblindam alienz pudi-
¢itiz attentationem,d,frem apud 1 §. §.15.
& zo.ff. de Injuriis; aliquando implora-
tionem cfficii judicis, /. 1. §.1. ff. Ex quib.
cauf major. & demum ab iftius grava=
mine provocationem ad judicem fupe-
riorem , Rubric. & text. bic Scaccia de
Appellat.q.1. Poftremd hoc, & facri pro-
phanique Juris Interpp. a¢ DD. & Juris
sphiusmet frequentifimé ufu approbaté

{enfu accepta
Appeliatioeft provoratio a minore
fiveinferiore judice, ratione alicujusgra=
vaminis, factaad fuperioremscam Omni
3.8, 2.q.6.1. Imperatores 11,5 1. Fra-
3. ripimm’ 32.C.hic, dd fuperioremsinguam,
ponad parem; multo minus ad inferios
rem; quiaparin parem, & mulid magis
in [uperiorem inferiornon haber impe-
rium five jurisdiétionem; ut illivs fatum
revocare & errorem corrigere pollit, can.
Iuferior q.diff.21. ¢ Innotuit 20 de Elett,
& L Nam Magsfiraras 4.[f. de Recept.ar-
Girr.  Unde

Non defunt DD, qui nullitatis indi-
{criminatim arguant [latutum, vi cujusa
fuperiore judice ad inferiorem provoces
tur; quodadverfetur natura appellatio-
nis, majorem jurisdi¢tionem exigentis in
e0,ad quem, ipsd interpolitd,provocatur,
L1, 8.7 ffbac Rub.Quod,licet ita fe;mbhil
tamen yruhibe;, quo minus s, qui alids

2,

Inftitut.Canon. Libri I1. Titulus XX VIIL,

fuperior eft, in caufa Appellationis fpe
ferior fit, & fuperiorem agnofcat, féque
fubjiciac ei, in quem alias imperium ha.
bet, L Ef recepium 1. ff. de Jurisdieh, &
{.Sed civm 13. 8. 4. ffi ad 8 C. Trebell, [l
lufire hujus rei exemplum exhiber Aurg
Bu.lq Tit.§. cujus §. finm Imperator,quem
omnibus principibus {uperioremefle, e
mo ambigit, quoad preprias caufas & lis
tes Electoris Palatini jurisdi@ionife fubs
mifie, Quareid, dequo {ermosl, iz
tutum ed ips6, quod a fuperiore condis
tum ejusque authoritate publicatum fit
validum erit ; cym ejus vi fuperior rea
fpeciu caulz,in qua ad eum, qui alizsine
flnjerior efl, ab iplo provocatur, propil
fud voluntate inferior fit poteflaze perlos
nz, ipfivs imperio in aliis fubjettz, Hite
nius Fol.2,in Tremtl.disp, 3.4 8 Hate
nold. Tom. ¢, de J.& oJ. tradh. s n.474
Introducendz Appellationis auli
fuit, ut iniquitate vel imperitid judicens
tivm, & aliquando proprid fud, aurem
rum, per quos judicium [ufseptom e
ignorantia vel negligentid oppreflisills
tum gravamen removeatury, duggefim
25. 671 1. ff bie. . Quodfi nulld jufiéns
tione, fed litis duntaxat protrahendafite
dib Appellztionisufus aliquando it, d
non vitio rei, [ed litigantivm faluberrie
mb & ad oppreflorum levamen compis
raté remedi6 ad. calumniam temeredots
tentium, depravationi eft adfcribeadom
ut id non impediar, quo minisAppells
tio ad defenfionem adverfus niquitatery
& ad innocentiz prafidivm inﬁnm‘ahl
Innocentio 111 afferatar ¢. Gim fpeci
61§, Porro 51, 1. ff. bac Rubr. bt aled
Non vulgo tantum, fed magui 10+
minis DD, perfuafum fit,Appellatiosea
introduétam Jure Natutali; gub i,d“‘[“
vim atque injuriam defenfio cuigee e
permiffa, 4 it vine 3., d¢ 3. €7 81

: de Gaill-Lib.1
§-27. 4 de Fi armara, Unde hirod,
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De Appellationibus, Recufat, & Relationibus,

obferver. 71 5. 3. & Mynfinger Cent.1.

: 14. eam ltaturo vel confuetudi=-
minon pofle, docent arg, §, Sed Na-
lia sx. Inftir. de 7. N. G, &' C, c. fim.
de Confuetnd. 5 c. Venientes 19. de Fuve-
Jurando, ex quoplanumelt, Appellatio-
nis beneficium nemini, etiam vi confue-
tudinis, effe denegandum,

Veram, quia non quicunque, fed
neceffaria, hoe eft, ea tantum defenfio Jue
ris Naturalis eft, fine qua quis (e tueri
non potelt, five, quéabiari_ adver[us vil:n
atque injuriam (e tuendi facultas omnis
elt adempua, L Scientiam 45.5.4. ff. ad
L, dguil, Clement. Pafloralis 2. §, Cete-
ruri de Sent, & re jud. & Exodi cap. 22.
7. 2. nonfemper, fed e6 duntaxat cafu
Appellatio Juris Naturaliseft, qud, per=
penfis negotii circumf{tantiis , illatum &
judice gravamen removeri, & fcntc_nti::
iniquitate oppreflus jus fuum coolequi
alicer non poreft.

Quare, cim hoc regulariter non
contingat: fedis, quudi:isingquimtcfe
epprimendum non ex vano fufpicatur,
ejus reculatione, ¢, Canfam 17.¢. Sufpi=
cionis 3 9. de Offic. deleg, & 1. dpertifimi
90.C.de fudiciie: & [ententiz,ab co latz,
injuflitid gravatus in integrum reflitutio-
niis impetrationé, ¢. Cim veniffent 1. ¢,
Tam ex literis 5. De ininteg. reflit. &1,
In caufe16. §. fin. ff. de Minoribus vel fim=
plicis querelz aut fupplicationis vii gra=
vamen removere poffic, c. Concertations
8. bic in 6,6 L Unic, C, de Sentent Pref.,
Frator, Appellationis remedium deter-
minaté Pofitivé Jure competit, non Na-
turali, ut com Balboa in c. 1. bdc Rubr.
®.13. cit. Scaccia q.18. limir, 1. no1 7, &
aliis defendit Gonzalez in ¢. Paftoralis
33 pr. . 3. quod regularicer judicis pro-

nuntiatione gravatorum defenfio Natu-
fali Jure determinata non fic &, licet
Hon generaliter in omnibus,in certis tas
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men cafibus &caufis,non folim padione,
five ipforum litigantium mutuaconven,
tione remitti: fed etiam Principis cau=
{am cum claufula, ppellationeremors,
delegantis referiptd removeriye, 1.de Re=
Jeript.c. Super 2.6 27, §. Si werd, de

Offic. deleg.c. Pafforalis 53.pr, bic el 1,
A quibappell. non eftyjudici De non ap=

pellande concedi privilegium,Aurez Bul=
1z Tir.pon der Gburﬁ:rﬁ[.%m;!mff ea-
dem appellatio in certis caufis inhiberi
legesc. ddnoftram 3. e.Conflitutic 46 &z,

bic &' 11nic. C, dfmwzze:ar.paﬁgf:&,h uig

parem vim habente conluetudine, adimi
poflic: eimque iftius vi, fententiam Ca-

pitalem, omnium maximé prajudiciofam

paffis, adempram, Magilter ufus lucu-

lenter doceat & ebferver,ir, Gaill, Lib, 1.

obfervat,t.n.2§.

Dividi Appellatio 3 DD. paffim fos
let in Judicialem & rajudicialem :
Quam partitionem etfi aliqui non cona
fentaneam Juri Civili , & ab ifto {olum
Judicialem agnofzi veli
i{t6 etiam, & <

nt ! verilis tamen

Canonicd tantin
cuma creatione Magiftraris,
ab honoris vel muneris oublici collation
appellatio permittatur /, 1,§, 3 Quan-
do appell. fir, Fi ergo partitione reten-
td, Judicialis Appellatio vocatur, quz in=
terponitur ab aétibus judicialibus, five .
dehis, qua in judi:iumv:uiunr, aut cice
ca illud accidunt ancé, vel poftlicis cona
teftationem, vel fententiam definitivams¢
Extrajudicialis,qua fitaba&tibus, vel de.
cretis extrajudicialibus inferioris judi-
cis extrajudicialiter procedentis, vg.in
nominatione ad onus, vel munus publi=
cum, in deferenda alicui cutela dandive
poflefione, vel alicujus privati gravamen
inferentisaut illacugj vg. in prefentatios
ne, electione, collatione benzficii,aat jam
faéta, aut etiam futura,ne Rat,c, cim no=
bis 19, ¢, duditis 29, de €let, ¢, Bona T
bicyc.
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Bic,e, Concertationi 8.in 6.8 L1 §.3.¢it.

Inter duas has appellationes valde
notabiles differcntiz funt; quia Imprie
mis Judicialis proprie,Extrajudicialis aus
tem improptie di¢ta Appellatioel, iftivs-
que nomine fimpliciter prolatd ferd fola
judicialis intelligitur: eimque ob cau-
fam {tatutis, appellationem cert® peen
fubjicientibus, tanquam odiofis,ab aétu
extrajudiciali ad [uperiorem provocantes
pon comprehéndi, ex communi fenfu no=
tat Aex. de Nevoin ¢. Cim fic §odn. i
Deinde judicialis fupponit judicium, &2
folo judice ejisque gravamine, in illonon
primim inferendo, fed illato fic: extra-
judicialis autem judicivm ncn {opponit,
& non folim & judice extrajudicialiter
procedente, fed  parte quoque interpo-
nitur,ut colligitur exe. Bone cit.65 ¢.Cone
Pitutia 46, bic, Demum judicialis preea
terita fufpendit, edque pcndcnte,a&a ine
valida funt, & per viam Attentati revo=
gantur ¢ non etiam gelta,pendente appel
fatione extrajudiciali : nifi forte ipli ap-
peliationi repugnent,  Ratio difcrimi=
nis efl; quad judiciali appellatione intet=
pofitd judicis iurisdictio fulpendatur,eirs,
Scaccia ¢.2. 4.3, Hunnius g. 4, & Haue
nold, 4 n.278.

Utraque hac Appellatio, fiex iufta
& legitima caufainterponarur,Rationabi-
lis& Jifta: fi verd morandi foluticnem
aut iudicii protrahendi capfa fiat,Frofira-
toria : fi demum ¢x levicaufaaut pro re
minima fiat,Frivola dicitur , & perinde,
ut fruftratoria. reiici deber & foler, Val-
Yeni, ad banc Rubr. §. 1.5, 5.

ARTICULUS IL
De lis, quibus Appel-

latio Jure permifia eft.

= . 2

Inftitut, Canon. Libr II. Titulus XXVIIL

SUMMARIUM
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23, Negue isy cujus deliciom off witte
rium

ag.  Et guis e non appelataram finfle
citery

2y, Aur jurasus promifit?

26, Negue eria, quim e eapfe it
detulsr adverfary appelaniny
Vel contra fe wulin sres [l

conferimes,

S?C

Egulacft, appellare permifet t
omnibus » iudiciall ptﬂﬁ“"
tiatione geavatisi§-Cn 4L

olt can. Ides,2. 44 M-ﬁ s

Er in majoribus 20, 504 3% g tih

etiam Excommunicato, & e f: i

Jin. de Except.quiaappellatio e qﬂ?
dam eft detenfionis, & Cum fpendts S
Porraexcommunicatd in s a1
minds, quam ¢ius adverfario: _P“”?l du:
ne inier collirigantes inzqualiué .‘:1 4
catur, & Reonon liceat, quod P‘”‘“é' ;
eit Adtori, conira /, No# deber 1 ¢

Non lsset 32.de ReJ- 16 Negt
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