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Dr Doro e ConNTUMACIA, 201
i, qui jure communi juvatur , debet do-
wrede Titulo poffefsionis acquifite. Hing
ifti Canonici contra Parochum B. debe-
bant oftendere Titulum compofitionis,
prefcriptionis vel privilegii, &c. vicujus
acquiierint pofieflionem decimarum in
dliena Parochia.
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De Dolo €9 Contumacia.

I.DOLUS poteft efle bonus vel malus. Bo-
nuseft folertia, qua quis machina-
tr aliquid adversus hoftes , ut fraudes
velinjurias eorum excludat. Malus, de
quon preefenti, eft omnis calliditas, fal-
lacia' vel -machinatio : ad circumvenien-
dum fallendum vel decipiendum alterum
adhibita.  Calliditas committitur tacendo
vildifimulando, quod de jure erat expri-
meadum, v.g. fi venditor non detegat
Oteultwm vitium mercis, de quo in Nuc,
Theol. Exx. 15. 11, 4. §, 3. vel quis obtineat li-
s pofteriores a- Papa non faciendo
Mentionem priorum , quod c. 2. b. 1. ¢o~
lit.de Refcrip. vocatur malitia & dolus,
Qenullipatrocinari debent, Fallaciade-
tpiendo mendaciis, ut fi venditor falsd
@ty fundum nulli effe obnoxium obli-
battoni vel, fervituti. Machinatio fa&is
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222 Lyser I Trruvirus XIV.

five occultis infidiis. Quandonam:dels
irritet contraétum , vel eum faciat iri:
bilem 2 Vide in Nuc. Theol. Exaz.ma i
Decepto per dolum competit contra dect:
pientem Exceptio doli, 11 hic exigat, u
deceptus ftet contractui; vel actio dedis
4d rem filam recuperandam , (quiados
alterius alteri nocere non debet) moi
dolus per prafiimptiones & indicia i

betur.

». CONTUMACIA eft inobedientia e
Judicem commiffa a Reo vel A&ore, i

pofttres legitimas citationes vel unan
peremptoriam, {ui copiam pet {evelt
fponfalemin judicio facere contemnat
Reus fit contumax ante litem conteftr
tam , punitur immifiione A &orisin bo
Rei di®to modo fupra 7it. 6. nequittam
procediad fententiam definitivam, nifit
catifa privilegiata, V. g. beneficialis ¥
matrimonialis, qua fummarie etiam fin
litis conteftationecognofci, acyfide cal
liqueat , decidi poteft; imo lite contelt
¢4 ob contumaciamRet , fide meéricis ¢t
e liqueat,  quavis caufa poteft fenter
definitiva terminari,juxta 6.4 bk Eeon
tra {1 Adtor {it contumax, vel Reuspd
petuo ablolvendus eft ab - impetifioh
A &oris quoad caufam intentatam veld
inftantiam Reietiam antelitem ab A qu'f
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Dr Doro eT CoNTUMACTAl ' 333
tonteftatam, i. e. fi Reo inabfentis A&o-
riscomparente & contenta libelli negan-
¢, Adtor nullam probationem a&ionis
proferat, &fic iullofa&o litem contefte-
tur, (quamvis tunc, ut notat Gonz. ». ¢.
derigore juris lis fic conteftata) recepeis
tefibus Reijuxta ¢.2. b. 2. ad proferendam
kntentiam procedi poteft.  Ratio, quia
aptincipioin poteftate Aoris erat agere
vilnonagere ; nonitem in poteftate Rei,
quiinyitus convenitur; idedque gravior
elt contumacia A&oris quam Rei.: . Hoc
Tit. ftatuieur '

3. I In Decret. 0:9. 7, Contingit inter-
»dum, ‘quod , ‘cum: Aétori ob contuma-
i¢am adverfe partis adjudicatur causi
1l fervandae poffeffio, proprerRei po-
stentiam five dolum Aétor intra annum
»Itm cuftodiendam: nancifci non poteft;
welacquificam arnittit; & fic (cuim juxta
smultorum affertionem verus non effic
wtitur poft lapfum’ anni pofleflor) re-
v POt commodum de malitia fira Retis,
Nelgitur contumax melioris quim obe-
»(iens conditionis exiftat, de Canonica
nquitate fancitur , utin cafit premiffo
»Aftor verus conttituatur elapfo anno
»pofleflor, Adeoque tali cafu A&or ju-
s filtione habetur pro pofleflore inor-
nead effetum juris , ut poft annum
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224 Lizser 1L . Trrovrus XIV:
verus poffeflor cenfeatur, {utuncrepy 1©
immittatur. e
4. 1L In6.c.n sy Actor in terming,id De
,» quem citari adverfarium fecit, fineleg: i
,, timo impedimento non comparens, i prL
 nientiReo in expentis propter hocfa tul
s legitimeé condemnatur ; neque adalim!
,; citationem admittitur, nifi caverigqud | P
.in termino {it compariturus.: Raf 0
quia juxta R. J. 8. 1n6. Semel malus i | 1
per prefumitur malus in eodem gefie| 10
mali, idedGue contra A&orem; quifet &
per-tenetur comparere in terming; qu el
Reo: prafixus , eft prefumptio, qued | &C
ficut in primo termino non-compar ol
itdnecin novo fit compariturussdrg.bi| %
cui ff- de-wcenf. ubidicitur : Qui femeld
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cuiznjudicio calummniam inpudit ; iberum
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accnfondum admittinondebet, quia denw0 L;-l‘
calumniaturus crediturs ideoquet At \2?
petat -aliam’ citationem Rei ,~ merio il N
ipfo exigitur cautio;; velrealisper pignus) P

vel fidejufloria, aut falrem juratori ;‘;
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E,Propper Rei_coutumaciamA&OTquh per
doque mittitur in poffemonem :
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