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152 B XVT. Onafint erimina excepty,
9.18.5.8.¢p feqq. quiibidem u. 60, fextam
deli¢torum diftin@ionem hanc adferr,
quodalia dicuntur excepta, alia veronom
excepta: & quoniamgn 99. praced. crimini
exceptorum,frequens fadta mentio,&in
fpecie de crimine veneficii excepto di-
{putatum , NEq; 1nter omnes convenir,
curquadam erimina dicanrur execpta,
hincde eo bl‘cvitﬁrinqufram, :
Inquit vero Farinac. 4. #. 6o. excepta
dicunturcrimjna, quz fub generalilegis
difpofitione non continentur,fed Semper
€xceptacenientur; qualia funcilla, quz
dire&te verguntin corporalevel (piritua-
le damnom publicum, ur efterimen lefe
Maieflatis, Congaratio, Harefis, Venefreinm &
cxrera que refert & enumerat F

L

rarinac,

d.n.60.nen €xceptaautem funcilla, quz

yeniuntin generali difpefitione legis.
Verum quid eft quod dicit Farsnacius,

-

Semper excepta cenfentur 2 Ergone cri-
mina hzcnon quoad quadam tantum,
fed quoad omnia , nimirum Jurspofitive
decreta atq;itanontantum refpeétu pe-
negraviors, led etiam relpeuproceffus &
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 frdinis judiciarit, c€ (cbcur excepta? Hoc
lvqlui{}é Farinacium dicit Delrio. fibr. 5.
'| rrf ifquifit Magtc.i# ap pf;::z"z 2.9.1. verf. mnlta

hoc argumenium involuir: Exiftimatitaque
Deltio d. loco. pofle judicem 10 criminis
bus exceptis transgredi {tatura & com-
munes juris regulas, non (olummodo in
cafibus jure communi quoad hzccrimi-
naexpreflis, led Semper & quoad omnia
juris pofitivi decteta, atg; itaetiaminca-
fibus non expreflis Addit Delrichancra-
tionem,namalioquiben forentcrimina
Ajuris pofitivi regulis abfolute excepta,
icfone: & vixeft ullumcrimen, dequo
hon invenias ﬂ.im‘iiﬁ?gid in jure {peciale, & a
communibus juris regulis exceptum, &
icli guoad guedam tantum & non gffmad
(4rera QUOQ; dicas vocarti excepta, ViX ul-

lum crimmen foret , quod noNH dicererur

¢xceprum,quo nihil ablurdius. Conclu-
diritaque Delrio hocmodo {1 recte inter
criminadiftinguitur, ut quzdam fintex-
Cepm,quxdam non excepia,omnino et-
lam ftatuendum €a quz dicantur exce-
pta , abfolute A jurispolitivi regulisexcep-
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164 Ou.XVI. ODuafintcyiming excepia,
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Veram alind & ceittrariim fentiung ™3¢
Mafcardus v0l.3.4. probat.conél. 1311.quof- (e
que allegat; qui Lﬂ Crimina non guesd bus
P'»'a('f-z’maf modum , (ed quodd p&"m excef- foci
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deDottores plerig; in illa CIHEEﬂClOHB de ¢
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inferre folent. Nominationes fociorum | 144
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| 7r ita ditantir. Lo 158
irt.n.7 8. Decian.con 7..18.2.42.Roland,
onfil.12..7 2.010:3,

Sedhzc Mafcardiaclequacium fente-
iia mihi difplicet 5 etenim guam pluri=
ma oftédunt, peculiaria etiam g‘uaadpm-
wwdendi ordinem ¢ modum in his crimint-
bus permiffa efle,velutt . quo d {ociusde
focio contya jutis regulas pmc{tmtcrma
parisid enim eft contra L. fin.C. dedccufats
2 quod infames,quales (antomnes com-
plices, adverfus horum criminum I€OS
in teftesadmittuntur,contra Leger 3. de
«ccnfat. 3. quod etiam hic teftesfingulares
plures {ocium denuntiantcs probant.5s-
condum ipfam Boflium pracitato Lo de
indic.n.159.Clar.g.21 9.fin.7.9.4 quod ne-
quein his przrequiriturin famialen pres
cedens diffamario eam €a plerunds fint
natura fua oceultiflima, urnotant Sylve-
fter in verb.nguifitio. 1.§. 10. Sotus lb. 5. d.
é.w?é:,q.:6..@.2.Na=,-'-armr~:.s.1%. W47 TAUNIS T s
8. ¢ cap. 25.9. 27 ¢ 33. licer dc €0 addu-
bitet Valentiag. 14: pun. L defuftit: Vide
quz diximus 17 quqﬂ.pmmd.lo.cﬁ‘- 13. Etge
quod in hifce criminibus plurimaajudi-

cis
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156 Qu.XV1 Quafint criminaexcepts,
czs’11[1&?1‘1()(1&*‘1(,11;}?“? no folum qumd
determinationem peenz, {ed etiam re-
Jpectuindicioram ¢ toriura, quandofcili-
cethzciteranda, in quo gradu adhiben-
da, & ad eam qu#na indicia fintidonea.
Videantur Menoch. dearbizr, caft270. .
3.0 cafu.27i n.2.& cafu.277 2.8, 4. quolque
ibidemallegat. Ex quibus fatisapparet,
libertatem criminalis judiciiin exceptis
noncflereftringendam ad peenz excef-
fum, in quo fateor Mafecardum & lequa-
ces valde hallucinari.
Vcrum{L’nrnon*mlhqulhlc rephcar,
& licet concedet ctur,zuqmz;rzz‘, in hiscri-
minibus pofle judicem excedere juris
communis regulas, etiam in modo pro-
cedcnd.,hue Lmth’C‘tiCﬂ'ilHﬂl adinguire-
dum;utloquunturDecianus.con ..b.n.4z.
Menoch. confil.100.5.66. Itaqueillifen-
tiunt, quamvis & inguifitione exrra ording
judici & contraregulas jcommunis pro-
ced reliceat,attam enztorturaidlocum
n6 habere, fiquidétorture damnumeft
graviflimii, fed inquifitto damnum falté
adfert imodicum; fed hanc limitationem
refel-
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} . pith dicantu?. 147
tefellunie Boffrus. Clarus. M enochins pracita-
i locts ,qiios vide & adde Delrinm femili-
lor pracstave loco. Erenim cum (ocius de fo-
o contra regulas jcommunis hic poflit
ntetrogati,ficati diximus; quom ode non
sxinde judex etiamfi plures [ocium des
suntiaverint ; ad torruram procedere
poffer; Pde guefl. praced. 10,

Fxiftimant igitur alil vocari crimina
ixcepta ex ufu loquendi Doé&orumilla,
quz obf{ingulatem®en ormitatem ac per-
liciem adverfus bonum commuhC in
Her s que tebus 3 communi modo proce-
lendi {peciales in judicio exceptioncs
labent s quam {ententiam probant fer-
ne ?‘i}eufagépa{ﬁ m, ac eam {equitur Tan-
herus 2. -ﬁfﬁpraczﬂf adver(. Sagss ad 2.2. 5
Thomie.q.67 8.2 i3, Etergo quamvis ifn
criminibus exceptis non dicamus obli-
sari judicem ad communem ordinem
publicorum judicierum legibus com=
munibus prcg[‘cripmm,f&u ctiam ad cotn-
munem aliorum criminum praxin un-
{dequaq; oblervandam , nihilominus in
lifdem fequi debet cum judicii erdinem
| R ac




148 QuXV1. Duafint criminaexcepts,

ac proceflum , qui rationi & zquitati
naturali conlenraneuselt, quemquein
criminibus ' privilegiatis five exceptis
tum jura communia tum particulariaftas
tuta locoram, fi quadehis extant prz-
{criburit. Vide ipfum Delrium 66, 5. fei?.
v. & Binsfeld.de confe[] malefic. poft praludia
concl.6 . verf.regulare ¢ juridicum.prout et-
go viro politico publici commodi caula
nonnihil deviaregia defle@Gere permit:

miccunt Politici; quomodo etiam Phi. |

lofophiamici caufa de via paulifper de*
clinandum permiferunt, tefte Gellioit
Noct,3. ficetiamin hifce exceptisjudicls
in Plersque ab ordinario proceflu rece-
dere permifflumsac hoc emning eiper-
mitcendum fuit, cum propeer difficulta
tem confvetz probationis; tum proptet
enormitatem ac ingentem perniciem,
quam eiu{modi crimina Reipubl. adfe-:
tunt, quibus proinde nifi efficacioribus
mediis ac modis obfiftat, facile {ui con-
tagione univerfam communicatem infi-
ciuntac peflundant.

Atque in his criminibus potifimum
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wllevidetur, wveneficium fen Magiaflrigums.
quod fua naturaadmodum eft contagio-
[um,ita utinftar hzrefis,velutcancer fer.
pat, femperd; plures in {ocietatem per-
ttahere moliatur; & infuper clam & pro-
ditorie , it locis folitariis & plerung; no-
furno tempore;absque omni tefte, qui
particeps criminis non fic, idque conti-
nuato quafi {tudio, perpetrarifolet, atgs
hinc fit manifeftum, ordinarium procel-
fum inhocerimineveneficii inguirédo &
mmiendoundequaque locum habere non
pofle, qua de caufa crimen hoc , inter
gxcepta, utita dicam , exceptiffimum , ob
ipfam {cilicet eius enormitatem,pe: nitié
1c obfcuritatem reéte vocaveris.

Nefcio tamen an probadum fit,quod
inquit Delrio dg.1.im app. 2.§. quartus aries
negative fententixeft : infine. utjudex pros
¢edatin hoc crimine,quo fibi medo proces
dédum putat; Equidem etiam Menoch.
fis 47 4.m.33.tefcrensad hoc Bald. Salicet.

| Boer.a!s’oﬁg,,judtcis arbitrio,asz,efle reli&i;
| quomeds adverfus maleficum aut ftrigem

ﬁtproecdcndums fed certé nonadmo-
R 2 dum
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166 Qu.XVIL.Dusfint crimina exceptd;

dumm expeditum , fi non etiam pericules |#!

fum videri poteft;hicomnia judicis arbis

trio relinquere , nam fi in hoc ctimine |
poteft procedere; quo [ibi mado proceden- |
dumputat, utait Delrio; quid quzforeltat |

abeius arbitratione exemptum 2 forte
mediam viamingredi 8 2quius & tutis
fuerit cum iriter judices magnad fitdiffe-
rentia , & nemo ab affeétibus liber; utig
ob eiu{modiin¢ircumfcriptam arbitrany
dilicentidm nunquam judex Syndicatu
fubiacebit ; maxime cum ia quzftioni-
bus dubiis & obfcuris pro diverfitatefcti-
bentiui,tot {oleant effé lententizquod
capitd. ‘
Q uare quod dicuntuf crimina excep-
€a, ift nisht dabin juverfteBen/ Da cinejede
Dbrigbeitblof jhres gefaliens vud willens/

vndalfo ablolure hicrin handeln vnndver- |

Fabren follé/Sondesn das gleichiwol extra
ordinem ; five hon{ervato jutis ordine,
die Miffetbaten exFilndiges / daedbererfant
wnd geurtheiles werden moge / fecundum
tamen leges & jura,dasift / fift ex propria
confcientia & afteétu, Sondern nad}ﬁﬂ?
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5o | peiffung dex Rechien / pund deren Schrer/ F‘*;@

i | guod vel ipfum Delrium voluifle ac fen- F

e (;ﬁ(fca?parct exlib. 5. [e¢?. 1. infine. ubiifis
quit: judicem teneri [equi esm ordinem Jurss,

& lterea, quem in criminibus exceplis jura com-
g | munia pmﬂ:?iéwt eoc. licebit tamen judic
recedere ACOmMMNRL alor UM criminum praxts
inbis delictis vindicandss. Fline magis pro-
n; | pric hzc privilegiata crimina Extraerdis
i | Haria, (eu Irregularia; quam €Xcepta vo-
;i | eantur; cquidem etiam hzc appellatio
= | admitni potelt, (ed {enfu congruoutin-
qruta jure communi in Plerisqué

d | telligz L ‘ qué
excepta, aciranon (tatim exceptumcrime

fit, quod {pecialialiquo cafua {uaregula
tranfit, 8 exceptioncm parit; quomodo
Delrio nt fupra diximus , hing argutari

8/ | -
g. | yoluit. Atqueitalux aliquaillataiis,qu®

de criminibus exceptis & eorum fla-

qui aquitati patnr# con|ensanens eff s eum pre-

ra

cs rura & libertate obnubila-

1€ bantut.
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