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Tit. XVIL de Empt. & Vendi.

fatag alias privatas licet immutare , 4ié? L. dm-

o, Necobftat fecundum augmentum , cui
merdendum eft, fraude commifla in men{a-
o onuﬁé agi ad fupplementum judicio civili;
ns;1 famen perinde excluditur peena , quiz in
nC:_O ue foro injungitur urroque jure , ch!,
;: cgnom‘cm Necobftat l'lItI_ml.lm difficultatis
jupmentiim , procnjus {olutione fdendum e[f:,
’.Ugd clim olim pro fatisfadtione culparum di-
‘.:f;iz prxni[cntiz pu:nircmibl:l: En_}u.ngerentur,
iecelfarium , & val&f': conveniens fuit ut mo-
dus & ratio indicendi peenitentias pr?zrcrlberc-
wir , & ut canones colligerentur de eisdem de-

e

o7
lictis, five criminibus , quos pofteri Peniten<
tiales libros , & canones dixerunt 5 de quoriim
auCtoritate agunt Antonius Augutt, inprafas. ad
ipfes, AndreasSaufay in Panopl, [acerd, padib.g.
§.29. Anguianus /b, 2. de legib, controv,3. Ves
rlim ciim peenitentia publica , & folennis in ufiy
efle defiiffent , praxis pradi®torum canonum in-
valuit , utprobat Anguianus sés proximéy unde
licee ex veteri Peenitentiali fuprd relato , fraue
dantibus pondera , vel menfuras jejunium pez
20. dies ftatatum eflet , noviori tamen jure arbi=
trio facerdotis relinquitar peenitentia illis injune,
genda,

b e s

CAPVT III.
Alexander II1. (a) Atrebatenfi E, Pifeops,

~Umdile&ifiliinoftri (b) Beluacen{es Canonici contra religiofos vires Abba+
C;gm,& Fratres( ¢) Carliloci proponerent,qued (d) filvam,qua Nigra Vallis di=
citur,4 quibusdam corum,ignorante(e) Capitulo x.fibFis.x:.. marchas tunc valencem
comparaflent, polt multas commiffiones,tandem saufamipfam venerabili fratri no<
fteo(fy Morinen(i Epifcopo,& dileo filio Decano Rhemment fubcerra formacom-

mifimus terminandam;,ad)icientes in licreris,
tioniinterefe nequiret , alter adhibitis fibi

negotioprocedere non (g) differret.

Cumitaque Decanus

quodfiuterque ejusdem caufz cogni-
viris prudentibus & heneftis in codem
parces ad fuam propter

hocprefentiam convocafler, Abbas & monachinonad agendum , vel refponden-

dum,fed ad quzrendum dilationes nuntios deftinaruns,

afferentes, quod ad nos mi=

{erant,& ad audientiam noftram appellarant, Yertim quia in licceris appellatio re-

mota fucrat,Decanusinillius caufe cognitione proceffit: & clim
hicori Beluacen, conttitiflet, quod pradi@ti Fratres filvam minds

eomparaflene, (h) venditionénon tenere,

eiperteftes Cano-
dimidia juftipretii

8zfilvam ipfam Beluaeenfi adjudicavic Ec-
dlefiz,& Canonicos in pofleflionem induxit. Nuntiis

igitur utrivsque partisin noftra

propter hoe prazfentia confitucis,dum ex parte Canonicorum inftanter, & follicitd
fententiapereretur auGoricate Apoftolica confirhari , habita deliberatione cum
fratribus noftris, & aliis (apientibus viris,quilegibus jurati judicant, eandem fenten-
tiam juri(i) contratiamintellexitus,quiain arbitrioethproriselt, ve]il:,fupplere,
autvenditionem refcindere, clim res mintis dimidiajufti (k) pretii comparatur, Ea

propeer fententiam de communi confilio fratrum,

& prazdittorum fapientiumirrie

untes,poffeflionem monachis judicavimus effe reddendam » {alvd omni quzftione
fupcrd:ceptioucprcrii,vcl confenfu Capituliin venditione nonhabito s & alia racio=

habili, quam Canonici contra monachos duxerine

NOT A

0] A?‘rchmﬁ. Thta etiam legivur in prima
collectione,fub hos sitnl.cap, .0 Arre-

batenfi. Germanie: Ecclefin

. 13.de arbitr, .

(b)9Betucenf, ] De Belyscenti urbe, & ejus
Ecclelia Cathedralj > g1 ineap, 13, de foro compes
Yenti,

{9) Carlitori, ) Quiod monafterium eft in diec-
eli Silvanectenti : alib; dicitur Caroliloci, alids

E:; :.lom‘, UE fam notavi ix ap. ex parieyde ve:

o itoam, )

nobnulla motavi

Quéeri folet, art in venditione

Ve u&uae,_ob Iztionem ultra dimidiam com-
g;t:}t!)me_ﬁcim legis 2. C, de refeind. In qua
toneita diftinguir David A t, in felell,
iy - ﬁ? avid Argent, in feleih,
Mo saliy arbores hq

va cx(a erat, vel non,  Pri.
beatur pro r¢bus mobilibus,

proponcadams

ides venditio non refeinditut ¢ fecundo verd
eafv adhuc arboribus folo cohzrentibus, quia
filva veié res immobilis ft, afferit competeré
predidum beneficium, -

(¢) gnarante Capients. | Hac verba expofui i
oap. 1:de hiz quefium i Pralar,

(£) Morinen. 1 Dequa Eeclefia egi incap.1.dé
alienat, judicii, :

(8) Non diffirver. ] Effetum hujus claufule
expofui in cap.cifcitars, de referiptis.

(h) Penditioncms nom seneve, ] Ermall, ciio
venditio ita faa, licét com ulilzfione,fubfiftat;
e valida fix,

(i) Zuri comirariam.] Non expreffo jatis errore
inipla [ententia ; alids nulla eﬂgtipfujure,ex tras
ditis i eap. 1. de re judic, fod juri partis contras
ria_fuit, quo cafu etf injuftay valer fententia,
JUXtd €3 que adduxi: i capire inrer cateraseod,

”‘"l{; 2 ;
(k) ufi-

s 4




2,

:
568 In Librum 1L

(k) 7ufti pretis.] Undealiquidocuerunt fuffice-
reemptori , gui remdecemaureisdignam, qua-
ruor emir,fuppléte unum aureum, cyjus acceflio-
nequinguefiant, & ta juftum pretinm folvatur,
nempeilludusquead quod permiffim eft contra-
hentibus {e decipere ; nam fi ab initio emptor
quinque aureos pro re decem digni darer , non
relcir rur venditio s igitur eo fupplente pre-
tium usque ad eam quantitatem , venditio {ufti-
Verlim hec (ubtilis fententia refellivur 4
rio dib.2.felect.cap,19. ex w0, quod juftum,
& verum pretium pro eadem re in eodem titulo,
atqueargumentdd juris conditoribus ufurpecur:
nam cumndsifal, 2, juftum’, & verum pretium
ant Imperatores , mox 74 1.8, codem titwlo,
pliciter appellarunt 5 & quod alibi ve-
tio,yerum pretium efty 2w ltim. C.
s 1505 fine,ff de judicital, fed fvir 316
donat, interyl. 292 S.inbac, [, devi
suni 7. Satnter , ff communs
juftum pretium vocatur , £
ff. communs devid. |, fi guts fepi-
der elig. z‘_;’xJ.’ifrm'm m’f,' de piguor, i.[f'
ve dot. 1§ fiquis 5 & § ., firem, ff.
A patron. 4,3 0. Divi, ff. de jure fifci.
[ {pecie , etfi quintum aureum
nptor . jufttm pretiumnon fupplevit,

rantiin facier; quare adhuc ad re-
lionem agi poterit,alids ablurdumeffer, ut ac~
céffione unius aucei venditio [uftineretur, qua alids
refcindendaerat. - Necintereft, quod 4 principio
cum quinqueauteis tantim venditio firma effet;
ham cimjam tes perveniffet ad ftatum , in quo
agendum grat ad refciffionem ex beneficio dicta
legis 2, non poierac emptor in frandem ipfius
beneficii dimidiam partem pretii tanciim {upple-
1é,fed aut verum pretium dabit , aut refciffionem
patietar;

COMMENTARIUM,
4 X hoc rextu communiter talis deducitur al-

F, fertio, Palida eF venditiv,in gisa venditor enor-
uicer lafins e§ty poteff tamen venditor agere ad re-

JeifTonem contrathis 5 vel ad pretis fupplementim,
Probant éam textus i cap. Cim caufa , hoc it ha.
i.fi valuntate 3. L. adveftindendar,l.dotws, C. dere-
L

, titul 11 dib.§. vecop, - Hlultrant
uliracongeft tpra:l'i:nci:‘n Barbofa & Garanna,
Canifius ad bane textum 5 Fornerius lib, 2. felect.
eapay. Rodniphus ejus filiusdib, 5. rerums guo=
tid. cap. 20, - Matienzo & Azevedoin diffal. 1.
Recopil,  Arncldus Vinnius b, 1. [elet, cap. pe=
suit. €8 nlim, ~ Mancinus de triplici juris collat,
cap.93. & genial. cap, 129 €9 130, cum [equent.
Antonius de Burgos gz repetit, ad bunc textnm,
Rodericus Snarez in Litit.delas arrbassfol. 293
Petrus Barbofa ind 2 pigifF. falut. marvim.  No-
gueroll, alleg.18 Boérius Epon. incap, crns olins;
witns. 14 4 deverwmpermut,  Ferro Manrique de
different trissque fori,quaff.g7. Valafcus con, N
A% Cujaciusin L.2,C. denfur. & adtitnl .C.de
refeind, David Arg:n:.inﬁ.’e&.addzﬂ.!.z. Bron-
chotfbcewe. 1, affere. 70, Latrea allég. 81. €5 99,
& decif, 68. €9.69-Granat, Forcatulus i wecros
mant.dial. 100, Leotardus denfuris guaft. 40, Cu-
jacius b, 16, ebferv. cap.18. & fiby 23, cap, 32,
Fachineus kb, 2. controv.cap. 16. Antonius Faber
desad.goervor.7.  Schifordeg. lib. 13, #d Fabrum,

feinds vends

Decreralium ,

traft, 13.quaft. s, Merillus ib.2. varier. ex Cufss
cio cap, 5. Gentilis de affimat.rerum , pap. 8,
Philippus Matthzus in J, 63.n8m. 34, 1 de regy
jur.Ehunnins ad Treutl, volum. 2, dr‘/}..z.. goaft, ;g;
& in encyclop, .3 tita7. Gibalinus om. 2, dﬂ:ﬂfgﬂf
lib.4.cap.B.are.3. DEHJCI]Cdtpdr!ammt‘mp,;_q‘”:
bit. 3. fett, 3. cum [equent. Beloldus in delibars
jurs adlib. 18, Pande&. .gl;mff, 10. Chriftineus
tars, X, dectf, 14.4.

Sed pro dubitandi ratfone in prafentem affer-
tionem ita illuftratam fic infurgo :
vendend naturaliter’ licet contrahentibus ad inesurp

; ; : 1 #
vicem {e decipere y dummodo abfit dolus ma- eferme,

lus,dincanfz 16+ §.idem 4. ff, d2 mnor. Litem i
pretio 22, S, wltim. ff.locats 5 Faber i jurisprad,
rit.2. princz, Marinisalleg,5o. Bronchorft, cent. 1.
affert.sa, Ferrara inl.24. derr_g.j:.rr, Motla iz
emps 1it, 9. quafl. 8 Amayasn I, 3. C, de cond, in
pub horreis, Forneriushb. 6. rer. guotid, cap. 20.
Vultejusin princip, inf?. deemp. €5 vend, Faber
1ih,8. conjeli.cap.§, Covar.hib,a, variar,cap.3,
Leotardus de #fwris guaff. 40. Gucherus 4b, 1.de
offic. domus » cap,29. Merendalib. 1, contron 3y
Drekerus lib. 1, differt, 2. Unde pratextu mino-
ris penfionis locauonem refcindi non pofle do-
cetut s L. & ideo 23. ff. locars; ficur nec pretit
vilioris obtenta fit irrita venditio , quantumyis
venditer , aut guam accepit pecuniz fummam,
aut majorem etiam emptori reflituere paraus fir,
L 4o b, woueSt 6, cum fequent. C. derefiind, wen-
dit, 1, 1. €9 4. C, Thesd. docontrah. aupt, &
vice versd majoris pretii pratextu non licet ab
emptione discedere, Plautus i Moffel. afl, 3
[een 3,
== Simalé empre
Effent nobts, has hand redbibere liceree.

Senecacontrover(.26,ibi :,Qf_a‘:’mmn poffum domne
babere,wiff bic emero , nulla alia venalis eft ; bang
occafiowers vidit venditor , €4 premit, Non tamen
hanc emptionem refcindet ,. immd poritis fiulti>
tiz , vel facilitati (uz debet adfcribere , qui im«
menfo pretio rem viliorem emit , ant ¢ contrd, h
alients 61. ff- ad legem Falvidiam , Plinius /6.5
epiffal,uit, Mala , inquic, emptio [empér ingrath
eft, comaxime , quod exprobrare ffultiviam domsins
widetnr, Igitur prectextu lzfionis etiam ultra di-
midinm _ juftt pretii venditio relcindi non poteft
Augeturhac difficultas ex eo , nam aut yenditot
{cichat verum rei venditz pretium , vel ignora-
bat ; emptor vetd feicbat juftum rei valoremt
nentro cafu poteft agi ad refciffionem: ergo.
Probarur antecedens quoad priorem partem, Pris
mb , quid nemo ldi , aut affici damno intelligi=
tur, qui fcit & confentit , /. nemo 145.jf.delreg.
jur, L, venditor 18, C, derefoind. vendit, L fiminat
9+ C.de all, empti = & quia yidernr donationis
Zausi minori pretio vendidiffe ; nam ubi ertore
interveniente daretur repetitia, ibieo quéd con-
{uled, & 4 [ciente fit, donari intelligitue > 4. cujms
s3.fFdereg. jur. L quis38, ff. de ran:mb.‘ empts
V- tscm donationis 34 C. de transall. 8 quia qit
fcit, & vult, fimiliscftei, qui jus, & d.&ID""
{ixas remittit, L, 1. i# fine , ff, de action. empts: Fae
cittextis in’, 1, G+ ff major faftus ; ubi diferté el
demiim,quiinconfultd; & errorelapfus Fﬂ: ,inhec
lxfione ficcurrendum , ad confultationem Li-
cinia refcribit Imperator Gotdianus. Sedu_nni
pats propoﬁtienis conﬂ:aF 3 nam emgmr fc:::m’1
juftum rei valorem 5 & viliorem fimulans o

PTG
In pretiorei pupym,:




Tit. XVIL de Emptione & Vendit. 309

ommittit: 3 fiquidem enormis lzfio do- seleim, ffodacati : fiedxlcftur ul{m non viguifle re-
o 1.figuss chrmm, verfsvdem juris , ff, deverb.  fcillionem emptionis ob lzfionem ulira dimi=
losef . -‘ﬁim *y»:?fﬁrijﬂs&fer o fldedolo, Sed diam ; iquidem ibi exprefsé docetur, licere con-
'H'j"f-‘fg'?t;, lif_:;o Alahram iplo jure nulla eft, rrahentibus in pretio emptionis naturaliter fe de-
wnfm‘,c;:m. 7. Jfs de dolo s L3, §.final. ff. pro cipere, Facitetiam »quia non repetitur veltigium
ot Ejo,u’ur aentco cafit agi potett ad rcfcis«  hujus remedii : immo contrarium fads diferté in-
ety nuiter in nonoullis juris Jogis, Piimé in l, 4
ﬁugz'd,ﬂjculmm nonobftante defendenda et Divo Pro '5. 8. fipignora, . dere judic. ubi do-

p;p:r:"r relensatfertio , pro cujus expofitione (r:t'r.-_r.dlml cetur,dationem in folutum , qua emptionisinflar
o o, preciumduplex ciie.al.qd natarale » i'\jlﬂtf.Jt'- h..‘bc-tur, Lfiy r;dm».:, G de;méf, pratexwu lefig-
L ale.Scaccia de commercets §. 1, gueft. 7. ampliar. pis non reicindi, bccundo_ ex/, €4 ideo 23. fft o
*}35 fo.,,ﬂm,;g, Gibalinus desfur. tib, 4. cap. 6. art. cats, ubidoccur, pratextuiniquae laeﬁqms.m pre=
refi 16, 8¢ toms, 2 nzgot. bib.4. cap.4uart 3. Naw- tio, ﬁdu!us‘ ablit ,foca:lopcm non refa::}n_dl. Ex
e g raledicicar illud, quod qualiber res 2 natura ha- quibus,& aliis docuerunc in diiz. / 2. Pinel, Lp.

bet absque deftinatione , aue taxatione ai:Fu;rzs cap.tnnm. 3, Donellus mum 3, Pat\il“annm_xc.
perlon: legale verd eft, quod audoritare Prin- ;_cutardug de wfur. qusff. 4o, adeo perfedom
cipis,vellegio milupetioris rebus aflignatum eft : jure ve_zcnexm:ﬂe x:outra&umempngms, :SCT.'c‘n-
docent cum 1, Thoma 2. 2., §;mﬂ. 77+ Ariic, ;_i:[.mnrs, Ul quamvis maxima lzfio HJ.(EJ‘VE.!].]HCI‘,
Theologiibi; & cam Aciftotele 4d. 5, £ biceap,  fidolus malus abellet " nuUt_) modo ad refciffio-
gejusexpolitores, Sotusde juffitralb. 6.quaffa. nem agrpafier, Nect_:onltrarmm dc&lrc.ng: exd, 1,
art, 3 Leflios esd, traik. lib. 2. cap.ar. dbis. 14 Fde jare fifes, verf majorisprenis nam ibi propos
Grotinsde jare bells 6. [, cap, 12. €9 14.  Circa pitur ca!t:sff:fzcaaExs, cum lzhio interceflit in ven-
pretiam nazatale tres dantog gradus , quiainon  ditione rei filcalis 5 quia tune fifco fuccurritar,ug
cotifiltitin puacto ."I!di\'fﬁb-[i,n;fimus, medius, &  eriam minoti decepro in VELo pretio , s /, nam
fupremus, quia juxta circumftantias lociy tempe- pifteaguan, §u fiominor , (. de Jureur. & mulierd
i, & oeeifionis augeri, diminnique valet, _Cuwr-.. circumvena Il’l&ﬁ:rnuti(‘)ﬂe}‘.’?du dotalis, in L7
Ww2.vararcapaz. unde probatio verr, feu jufti e sl dejure dot, ex {peciali zquitate , quam
peei d flicilis eft 5 quatenus tamen illa conclu- confiderat Anconius Faber de errorbus decad G,
dere debear, profequitnr Noguerol alleg. 13. ex  errer.3, profequitur Lahius Mancinus facrs jures
nim, 16. lapretiolegzlinon dantur diveiligra-  controy aifferti6.cap. 1. non [glncm'emediun?hoc
dus , “quia conliftic in p!_J:‘ltlu_indm[:hi!i 5 L:{r- competit contra tertiom pofleforem , ut refolvi
realeg, 59, quod necellarid (ervandum eft , ita Chriftineus tamz, ;.du.'.llf, 154‘.. : >
utficesmajori pretio ez.iam levi ve_ndnmr, pecca- Remedium hoc diét fc;;_ls 2 CUm pertinear &
wum eommittatur; unde nec mnce licer contrahen- geucraliter ad omnem emptionem , quari {oler, De diverfis
tibus fuvicemie decipere , necfilafio contingat an competat eriam in venditione qua fit fub v;fd::snmg
intra gimidiam , ceflac ceftiturio; immo neces: hufta, exjudicis auctoritate,, 8¢ decreto , ferva- "
faribfaciendiefl , docent pluces congefti ab Her.  tis acionim publicarum formulis ; & an alis
mohilasd/. 3. 1ie.5. p. 5-glof. 4. niem. 13, Sulasde addicrio fadta vili pretio infra dimidiam jufti
tmptian. dib. 6. Sunchez bb, 1. fumme , cap. 7. pretiis celcindaturexhaclege 7. - Ec ralem ven-
deb.s. Ferro Manrique sbs proximé.  Hlad ra- ditipnem refcindi ducusruut1’4110111::’:;1[1&1.9, Im-
metifumme renendum eft , pietia rerum non ex  mola v &'ahimm}, cumcanin , boc ttuloy pro
alectione particulari , fed cx publica affeétione quibus expendi pollune texzus m £, fi quos 16, C,
alimande offe , /.py erra &3 £ ad leg. Falud, I ds refind, vendse, ubi reftititar debicor ad pra.
fervam 33, [ adleg. Aguil, & illnd proteitum eft, prias polleiliones viliori pretio {ub hafta filca-
Res untlim valec , quantiam vendi communiter i diftrackas s b 2. C. fi proprer public, penfie, ubi
ety £7, §. f heaves s ffoad Trebel, Tune aurem docetur,pradia diftrahi debere fincera fide, jufto-
docecurl2fionem altre dimidiam jufti prerii dari, quepretios (3. C.dejurefifei , La, C. de fide &8
clmees, cujus verum pretium & fimatar quinde- jurebafte , Ub. ro. ubiob injultum, & vilius pre.
umaureis, veadicur tantiim feprem: quo exem< tivm talis venditio teprehenditne, Sed conera-
Plo wtituclex 1. 411, b 5., Recopsi. ubiMatien- rium , immé in venditione fub hafta facta non
#0,& Azenedo, Antonius Gomez lib. 2, variar. habere locum beneficium dicta legis, probarunt
P 3, nmm, 22, Mortlasnempor tit, 9. gueffro. 8 Barcol, & Baldus i /. 1, per texium ibi, ¢, de
#lhimaio hiec facienda eft attento tempore initt predis Docur. proprer auctoritatem judiciorum,
conttactus, quod dectfam et i cap. cim canfam, quos fequitur David Atgent. in eodem textu;
l:_”""""":*’-;’f-wm».m:cg. C.detefernd. l.3.8. Divs, qui eam fententiam protiahit ad pradia mino-
Fde pure firi s & meritd clim refciflio conceda- rumsetiam fub hata diftracts.  Nec conrrarium
”“'FFﬂfxﬂllgrﬁunistnnc:emporis contingentis, probatur wm dié, L figuos, & fimilibus 3 pam (pe- |
],H“]‘“M'fjf‘ﬂi!id aifputat 349 verfPretism , Ma- ciale Jus ibi Ratuitur odio hafte filcalis interpo-
um"“é'gf"',ﬂ"é,_g!o,f.q.,ww.t. fitz ob publicas penfitationes , ac odio vendi-
A Sccun_doi:icndum eft , remedium ab Alexan- tionis itz per exactores triburorum > Ut ex ipfis
Hog, 0TI, . prefenti relagum » inventum effe ab juribus facilé liquet; hodie tamen in praxi con-
B T’lfi‘%:ﬂﬂgﬂlﬂiuc_le:iano s & Maximiano_ u tearium obfervari in quacunque venditione ﬁ:b
V:‘t!)is; !H”;’ nfci;ld. vendss, l_;rconﬂat ex iliis  hafta f_a(f,la docuernatr plures , quos I’equ.uu:
hcans. I"L’“’?}f »&c. que jus novum prz- Bacbofa i At .2 nem, g, ~ Secunds queri fo-
b ’12. Eu?“ﬂt cai?err de error. a‘ec.;d.7,errﬁrr. les » anremedinm didte lcgls z:,locum hl.z!:ea‘: in
i "~|’3L‘irml ﬁ'd:a ;jatlum trait, 8, ad Afric. aliis ationibus , qua emptioni & verfd:;mmkﬁ-
w“nm: g &:W 2 Iden_1 fuadecur:xld:.ﬁ,i. n?:Ics[unt ? Ec ]p;um habere ex xdcnsltatera::o-
Pl €X generalitate textus in /. in nis rc!ulvun_t David Argent, & Molina u_bsfu_
* S ddom, fF e tmamor, 8l stem 22, §. pra. - Er primo locam habet dicka lex 2 in da-
tiong

-
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tione in folutum, quz emptionis vicem haber,
1. fi pradium 4. €. de ewitl. docent Immola i
dn&‘.mp‘cﬁmmn{ﬁz, Fachineus lib, 2, controv . oap,
21.'quod-procedit in voluntaria datione in fblu-
tutn, (ecus verd innecefferia, ‘quz fit exremedio
legis @ Diwo Pio 15.8:ff pightray ffv de re yidiv,
namcum eo cals zftimario fidr publice, anctori-
vate judicis, antheit, wifi debtor, C. de folur. 1.6
sir. 11; b5 vecopil; idemde ca refolvendum elt,
a¢ de venditione fagta” fub hafta. Matienzo in d.
£:6; glofi'a: ~Secundd remediurn dickz legis 2.
locum habet' incontradu locationis : tum quia
empioni fithilis eft, & eisdem fere regulis re-
gitur 4 2. i dociss 5 primcip, Infiir. cod. pir. UM
etiam quia Ja'é;p::ﬂum eft iwld, 1. nie v lib. g,
yecapel, guare 'ita docuerunt, aliis relatis s diél,
2. “Pingl! 1. pi cap. 3, num.17. Padilla s, 13.
Donell, sum, 75, Matienzo in difk. l, 1. glof&.
s 4. Glitierrez. ib.2.prathic.quaft.ig8. Motla
dilk, tit.g. guaft. 19. nam. 7. Molina deél, difpnt.
2.4, licét contrarium immerito defendant Anto-
nius Faber de error. decad. §, ervore 8. Tertid ad-
miteirut hoc befieficium refciffionis in‘permutas
tione &' tum ‘quia’ permutatio emptionis vicem
obtinet, L. 2, €. de rerum permur. i [Ciendsm 15.8.
deindes ff. de adifit. ediff. “tum quia eadem =qui-
tatis ratio militat in Jzfione ulira dimidiam -
terveniente in permutatione ; quare ita docue-
runt i di 4z, Padilla, & Pinel, 1. parz.cap.3,
Gurierrez diéto lib: 2, prathic, gueft,39. etfi con-
rrarium defendat Faber diita decad 3. errore 5.
quod proceditin permutatione rerum, quz {ti-

mationem recipitint @ at verd in permutatione

bendficiovam ratione cujuslibér “deceptionis ad
re(ciffionerni agi rion “poteft, cim non facilé in
eis detur ftimatio; & benéficium potitis poflit
deatar virtite inftitutionis canonie® 4 Przlatos

‘coram quo ‘petmutatio celebivata fuir, filta,
‘qudm 3 contrahente; unde ita “docuerunt Boe-

vius Epon. in cap. cem olimy nem.104. Morla
ditt. guaft,9, numrg. etfi contrarinm tencat Pi-
nel, ditt.1.p. cap. 3. nam. 16, Fachiriens “hib. 2.
CORIFOTVTAD. 12+ Quartd procedit beneficium di=
@ legis 2.:in contradu divilionis, £.3.C commu.
striusqne jid. quia ¢mptionis vicem haber; LT,
C. eod. tanl. refolvunt Pinelius dndidl. L 2. p.2,
cap 1. w1, “Matiettzo v didl. L 1. glof. .3
Faber de evvor.decad, g.error.1:&5 2, Circa tranf-
actionem , cim quis lzfus elt fupra dimidiam
partem quamimcis Jque ex poﬂfa&u apparuit,an
relcindatur, anceps dubium eftapud Juris Iater-
pretes, ut videre eft ex congeftisab Arnoldo Vin-
nio b feleld. cap. 57, per totwm Mancino cen-
thr, . gemisl, cap.131- Bronchorlt, exantiopb,
“eeit. nuaffere.g. Valeronde tranfact.tit, 6. quaft.2:
‘per Sbrams ;qui mriumeris anctoribus proutrague
fententia addudis, nec non & juris fundamentis

to utraque perpenfis, refolvit p‘r;::texlucummis
fseﬁonis wanfadionem reftindi non poffe, pre-
ekt verd enormiffime lefionis,ad relciffionem
tranfactionis agi poffe. 1llud tamen in praxi ob-
fervandum ¢lt, quod quotiescunque impugnatur
tranfadtios ante otnnia debet reftitui quod ratio-
ne tranfactionis acceprum eft, Belrcaminus Oli-
yerins decifs 354, #8m.17.

Non leviotis hafitationis eft, utrum benefi-
cium hac legis 2.C.de refeind.competat non fo-
I venditori, veriim etiam emptori, Erazqua-
Jiter ntrique competere tenuerunt Gloffa s duét.
{, 2. ubi Bartolus, Baldus , Salicerus , & Alberi-

In Librum L

‘cus , Pinellus b, p. 1. cap, 2. wam, 1.

Decretalium,
Padilla

nam. 12,83 43, Motla in empor.ttul. . rubric,
aum. g6, Menchaca sluftr,controv. hb.2. cap.16,
Bronchorft. mifcelt, conenr. t.affert.;ye.  Robers
wslib, 1. animad.cap, 13, Cujacius i /. incanfs
16.§. sdem 5 8 innodes addiét.[. 2, que etiam fuit
fententia Harmenopuli iz promipe, tse. 8.0:b. 3, §.
44. proquibusficit,quod in contractuemptios
nis funt mutua praftationes , L in emprionibias 43
ff-depatis , lex emptor, §. 2. ff.de attion. empti,
L1 ffidever. permpt.arque ided par ratio empto-
ris,ac venditoris effe déber,  Accedit, quia clim
contractushicfic bona fidei, inzqualitatem pad
‘nondeber, L3. C, communianiriisque jud. at inz-
qualitas magna daverur, (rremedium hoc emprori
non coficederetur, praccipuc‘ clin non minlsvens
ditor fagaci aftutid minorem circumvenite pos-
fer,ucait Arnolphus Lexovienfis epiff. 56, Igitur
zqualiter remediom hoc ad emptorem adh pof
rigi , qui inconfulié dithidio pliris rem ‘emit,
quam valer , tenuerunt Cujacius 6. 16.08ferv.
.18, & lib, 237¢.32. & fubnomine Mercar. li6, 2.
c.13. Faber de error. desad g.ervor 7, David Argen,
in dif. I 2, 8& Meiil, variant ex Cajacio 4b. 2,
gap, §.'qui moventur fequentibus juris funda-
mentis, Primd , ‘quia in ditl. L2 foliim agirur
de venditore : igitar clitn benefictum illud in-
troduétum fiv'contra juris principium , de qoo
in dut, 1, can216. §. 1. extendi non debetad
emprorein , €x regulalegis o fingulare , ff, dele-
gibus.  Secunddgquidin Novella Romadni Senio-
ris , inpralentitexta , & cap. [equenti, ubi agi-
“rur de remedio hoc, tantim venditori compere-
re affitmatur 3 igitur non zqualiter emptori
competit.  Tertio nam Iinperatores indifl, Ln
benehcivm hoe humanitatis ‘tatione concedere
affirmant @ fed haec humaniraxis ratio militat im
venditoretantium , ‘qui plerunque ad refum fwas
rum diftra@ionem compellitur, przmentibus ¢l
familiatisanguitiis , L wans36. jf. mandats, §.1
Lomon idcirco12, 4§ gris 16, C. de refcind, Caffio-
dordsiib. 5. var. ibi: Grande commodnm it cxm
indigentibus pacifee , quando famts [olet totnm con=
temnere , wt neceffitatens fuam puffic expelere. Eo
foré fenfu Valentinianus s Nevel, de parentibiv,
gui filsos dyffr. aits NibileSt,ad guodnon azfperatio
Jalntis empelias 5 mibilturpe , nibsl vetivers credit
¢furies. Selacura el uequalicungue [orte vivatar.
Non autern militatin emprore, qui non coattus
fedultroneus ad emptionem accedere Tolet, A
cim poflataffem 44. ff. de damino nfeo s unde
ajebat Libanius dec/amat. g. elix , qui porelt
emete 3 infelx qui cogitur vendere ; oblervat
Metil. b 6. obferv. cap. 16. Nechac(ententiire-
tentd obfant prioris opinionis rationes ; bam
licét eontradtus venditionis , ¢mptionisque fit
reciprocus , tamen preltariones diverfe funt:
venditor non tenetur facere emptoris Tem;
emplot nUmMMos tenetur Ficere venditoris , £ IL
§.2. f de act.empr.  Similiter beneficium diéts
legis competit venditori , non verd eml;rori; in
praxi tamen veriuselt, remedium hoc competete
emptoti:utex pluribus relolvit Barbofamdift. b1
nEm. 3. 5
His animadverfis apparet vera ratio pralent
decifionis; nam cimad effentiam emptionis » &

Tratitit
i 4

ut venditio rata fit , tantim defiderentut confen-

fus,res, & pretiam, quibus contractus perfici-
tar, § L Inflie, de emption. €5 vendi, inde pre-

textn lzfienis etiam immodice venditio RO%
relcinat




Tit. XVIL de Empt. & Vend. 31T

o ke i,gm'erqu:f,ﬁ'.h'rreﬁind. L, & ideo 23, Matienzo i dil?, /. 1. Recopil, dicendumn eft, ve-
seftind! d’ oqie venditio fadta etiam vili pretio, rum elle quafius proprii causa alium decipere
] 3”"‘"".; 3 Em il Caroliycap. 10, 1bi 1 Placust -licere naturalicer, id cft, jure gentium , quo coms«
il s'm:a faramans fervari, 4t fém res, few  mercia primtim inftituta funt, L & hec jare 5. f.

4, welquodlibet genvis animliam vensindes de juffst, &3 Juve. Falcit]uﬂfnianus neveda 97. 1n
il rerea venditionss firmitatens irrum- - contraétibus enim incundis , ee voro quisque
r’r’f’?jrz{wﬁmmm vendsdiffe. Quod accipi=  dueicur , ur compendiam faum augeat , eriam
Lk ﬁtxﬂ'm_ b qurguts, de eo; qui minoris com alieno dilpendio, 4 ff voluntace, C. de re-
Cljd;c‘:lncquam fangitur , tem vendidit ; non ta- fGand. vendit, Tullius i6,3,de offic. Plantus in Per-
?[::u m;nolis quan eft drl_uid\'a_ pass jl]flﬂ pretiis /4 ﬁfi.cg..'.fzmﬂ 4 : i ;

Poreft timen venditor la;i'ipnc interveniente ul- P’ s bencemere: Do . Fin' ts prlihr ven-
e dimidiaen 2gere \drelciflionem contractus, f'e[ dere?
Puuﬂupplemcnmm 7 quod. magra aquiate in- To.lEga fere wtrumygsne velle, )
rodadtumett , ucvend ;crm:ls_dcrepus hoc tes . Hinc Aviftorel, 4é. 5. #:ﬁx.cap. . lacri , dz.r_n-
elolubyeniatar; cim generaliterea, qua inz- | nique nomiug proficifci tradic ab_his negotiis,
aalicer facta lunt, debzantin melius reformari,.  qua mutad pacuam vu[un;atc ‘conteahuntur;
,{,Jﬂﬂ]ﬂﬂé;" 3, Cocomintnia weriv e & quoc! voram enim huc c'omrahenuum , at lucr_urf*; fe=
g0 natt convenit , magnopere d juris conditori~  ¢enturydamaum antem avertentur efficic ac m
psatendaenisslogued s Epbefi » [ de o g.«m’mmﬂ. in contrahendo praferum unlizati fuz Gudesnt,
Lyuemi,8 €. dejudic.cap final. de triprsact, magpa - [ m‘?:gm_;m 25 5. xf de 0bl, € @ét, docuc-
agoequitateduct [mperacores awdick. 1.2, hoe  ront Wifembach. difur, de iuflitia , nam. 15,
beahaoconfulucrune venditor , quem nonin-  Gibalinus de megor.tom, 2. b, 4, cap. 4, artie.3.
conlultascalor adigitad vendendum y{ed penuria-  Fornerias kb, 6. reram guord. cap. 20, Veriim
rifmiliatis, . .4 hzcit Jocum habeat, fi lzfio fit mediocris,
Necobitar dubitandi ratio {uprd adduéa, li- Al Lf wolahtate | Lquisquis 15.C, de refiind. L,
crenim in-quolibet negotio Bona fides defide-- - rer §q. " de contrab. emption, fecus fi fit immeo-
it hbona 31, 44 prineip. ff-depofits | 1.9.C. de * dica, hoc eft dimidia partisjufli prerii metas ex-
shlgat, & att, aifiom, neque etiam pecfecto con-  cedar; tuncenimzquum vifum eft lzlo fuccurri,
maseulicedt alium decipere , quomodo accipien” quia eth nuilas -adverfarii delus interveniffec ,
diflunttextus in?, pemiclt, C. de paélss 5 1bi : Sanci-  propé tamen ses ipla in (e dolum habere videre-
i nemminit licere adver(us paétafus venre, €5 con-. tur, atgumiento legis ff gues ciom 36 Jf. de werb,
nabenies decipere o fedeefixt. 8. utem [i piures, wbi. unde etiain mira dimidiam pretii parcemnon
frdemfhit, ibt s Negae exien decips debens contra-  admiti lxfionein quoad forum interngm, no=
bentessh 3, | magiffer, de exercit tdmeniniploadit tum elt & probanc pluribus relatis Perro Man-
conuahsndinacuraliter cuique permictitur 2ham  rique de diffrent. striusque fori, guafl 1y, Arau-
decipere’, @i, L.t canfa 16, quod vanis modis  jo de flar cvsidsfpur. 1guaff. 2, Necobitat pris
explicant nterpreces , Hortenlius de provst. o mum angmentam d ffcularis, pro cujus fola-
nefl, wiprasosp, mums. 11, 2it verbum naturahitery tione (cendum elt, valde controverfum effe, 2n
in pratenti seferes ad iplam naturam contzadtus, temedium dictz legis competat venditori (eien-
o utimporter ex: natugs contractus efle § vt w valorem rei veuditz  Et hoc remedinm illi
sheralierum eircumyeniat in pretio , fed impor-  feienti competere tenaerant Piikllus in did?. Lz,
w ciecumyehtionent , ac pretii lefionem,illesd p.1.cap. 1, mem, 10, Albericus in ead.lege,niem.
conm&usnumi,pemﬂif‘un elle; nonenim na- 12, Fachinens &b, 2. controv.cap. 20, Moventur,
wticontsaétus, id eft , fobitantiaillivs § viclatar ‘quia dum hoc remediim ftatuicar , non di-
propterea quod alrer alterum in pretio circum-  thinguitar, ap fciveric, an ignoraverit venditur
o veniat 5 unds lzfio intra dimidiam , vel afrra, precum vei [u ¢ fed tim lex mon diftinguit,
delege permi iy intelligi deber , cujus permis- nec nos diftinguere debere vulgd tradicum eft:
fianawealicer feet dicitur quia lla non viela- crgo. Secundo gquin hac diftinétioneadmitsd fae
trcontractus natura. Et eodem foré modo acci-  cilé eludeseiur beaeficum dicie legis 2. fiqui-
ptvecbum mamraluer , P. Francifcus Valens s dem rard admedum locum haberer, quornam

Hicordjurss , 2.7, feél, 4. fol. 218, Aliter Petrus  venditor noffe pra{umitar pretiut , & merita

ﬂashofai:rmérsc,fifaim. matrims, 4. p,nwm, 27, rei lue,diél, L guisgrets, Terid, quia benefi-

qui allerit verbuin mamradiser , non inrelligi de' cium ipfius legis non fundarur in dolo, vel

Satca , quafecundum rationemett; fed de illa errore . fed in mmia inzqualitate , qua utique

fjﬂtifc111uniilareprovcnit 5 quali diceret Con- focietarem vitiar absque difcrimine {cientiz, vel

fuus | naruralis iuclinationis ¢ffe , uc{einvi- ignuranties /. fi won fuerit 29. ff. tro focio, . wir.
um contiahentes i pretio decipiant , juxta Sed adhnc contmaria fententia placee, videli-
illad quod Mimus quidam ajebar , ut refert cet benchicium dicta legis 2. denegari vendi-

D Augattinus 1ib,3. de Trimitate , cap.3." Com- tori non ignorant valorem , fen p'rc:ium rei

Wﬂff_{(murm:_um_:.teﬁd:rmmwh emere, &ma- fuz; pam nemo Jedi, autinjand affici intelli-

sww?a‘rre. Quod & probat lex fooluntate, C, gitar, qui feit & confentt, /. nemo 145, ffo ae

::4:;::;{ & Rex Salomon in Proverbiis aje reg.jur 1, venditor 11. €. de vefeind, Lfi mimor 9.

| Milkmest omnts emptor , €8 civm recefferit, C.de all. empti: immd donationis causd vendi-

i wudrl»n‘f

n;.:i;'l’ ‘g:l:::yb Siddisplicer hec Interpretatio ex eo, c‘lill'é: creditur, ut fuprd probavi. Quare henc

i 5 ; ;1: cn?i_re_ﬂuaf quo jurccunfulms'umur fententiam tenuecunt pluribus relatis Cancerins
dend 'I‘cam’rt:]e cD‘P!'ci:'ﬂ ,d_ta fiuals , non propridprae- 4b. 1. wariar. cap,13. num: 32.  Caltillo 46, 4. :

g i iili,'qulf quisquamd (e habet , 84 controv: cap. 5a. num. 41, Bubolarn & iz,

i rmlr: > prour eft naturalis inftin- €. de refernd. num, 51, Arnoldus Vinnius /b, 1.

; S a.ua is na'.ura-. Quare his, & aliis fele2. vap. §6, per totwms,  Nec interelt,quod o

i 15 omiflis adductis 4 Pincllo i dia 1, 2. &, & 2. non diltinguatus inter venditorem

x {cientem,




3?!.
fcient:m , & ignorantem ; nam praterquam
quod hze diftintio exprella reperieur im dick. /. 1.
C. fi majoy fuflus-, fatis deducitur ex dick, /. 2.
quoniam nemo {ciens *, & volens lzdi videtur,
griam in venditione , L ea gue 43 ff. de contrah,
emption. unde cim iniquitas l2lioni caufam de-
difler, dif?. L2 ca celante , cefliv & béneficium
illad.  Similirer , etft dicta lex 2, non fundetwr
in dolosvelerrore; fundatur tamenin injuria , feu
iniquitate , ‘qu ntllaelt adverlus [cientém -, &
confentientem , dif?. 1. nemo 14¢. Quid tamen

rocedat in foro confcientiz profchimr Bar-
toih indiil. | 2. ek num. 118, Nec obftar alia
‘pats ipfius argumenti. Nam refpondetur verom
elle , delum emptionem iplo jure vitare , dicla
1, & eleganter , cum finsilibus ,'quando dolus iple
dedic caufam contractui emptionis , ut in aliis
contraénibus bor# Aidei procedit, quas dolusdans
canfam eis nallos reddic 5 nen item G incideret
in_ contractibns , ut eft communis {ententia,

>

In Librum 1t Decreralium,

quam tenent Morla in empor.tit.o. e preffiinei

anumigz. Cevallos hib. 1. guaff. 226, Accedit
quia dolus ex calliditate alwerius ex contrahentis
bus prabatur,non vero ex quantitate preti, /. s
{uas y cdille L fi volumtate, C.devefemnd, e’,dalu'm {2
de dols, Nec tunc obltat textus i diff, /, fiﬁ: ,,-:
fhite,C. dedolo , quem varié exponunt relan ;fp-’_
unello in diff, L1, p.2.cap. 4. num. 12, MC]’:I;-
daleh.6.controv. cap. 21, Schifordeg, lib, 2, ad
Fabrum , quift 5.erat. 15, véra tamcuint.crpm.
tatio it , in {pecie illius textiis dolum non argw
néc probari ex lefione immadicain quan:ila;eI
{edexeo gquod pater adminiftravie uzoris defun
Gz bona, cui filiafucceflic, ejusquecuram fmis
lirer gchit 5 & cum ea Lmnﬁgendu liberationem
fibiparavit: unde immodica l2fio coningit , &
deducitaretim in dolo verfari. Ec licée pjtcg;!cr
reverentiam paréntibus debitam adlio de dolo in
pattem non detur ', tanieh ik factum adtio re@d
conceditur.

CAPVT IV.

(a) Cocleftinus ITL

¥ ivenit ad nosexinfinuatione tua , quod olim Petrus miles A. uxori {uz quam-

dam domum in donarionem propter

nuptias affignatam, mulicre ipsa exprefim

dance confenfim, B, mulieri pro certa vendidit pecuniz quarititate ;' quam excadens
venditione B, matrimonio fupradicto conftante xxx, annis liberé,pacificeque poﬁ'c.
dit.Sed pranomitatro milice iter univeriz carnis ingreflo , relicta cjus congra vendis
tionem defuo confenfu folemniter celebratam venire prafumit, allegans diftam
domum tituls donationis propter naprias fibi conceflam alienari fion pofle ; licet
cjus confenfus nofcatarip {i contra@uiacceshfle.Pracfara vero B, mulier ek conititur
fezueri,quod bona fide,crzuloquejufts poiledit 3& quiain communes ufus viri, 8

uxoris illius ptecium ¢lt converfuim;

& quiacriam faékz vendirionis tempore, unde

fibi ueiliter confulere pormflet,in viri faculearibusconfitebar, LInde quia fuperhis
1 osiconfulere curaftituz folicitudinirefpondemus, pradictam cmptricem fivera
{unt.quz premifimus,domum ipfam debere pac:fice posfidere ; nec enim'credimus;
illam prafcripis occafionibus{operipla domodebere ulterius farigari,

NOT &
i (5_3CaeM"mm.}[taetiamIcgitutinﬁcundacol-
4

leCone , (uh boc titnls, capids cili tamyen
veleriba Pontifex , nullibi exprimitor , nec fine
magno prajudicios (iquidetn plurimi interet, an
prefens quattio de donatione: proprer nuptias
difceptsterur coram judice ecclefiaftico; aur guia
lis agebatut inter perlonas Rothane Sedi fubje-
¢has, tam in fpirialibus » ::]zm'min:cmporn]zbus;
ant quia incidenter cum caufa mattimenii quz
frio hzc difceptabatur . utin ép. de pridentia,
cum fimilibus de donat. aut tandein , qiia vidua,
sutmilecabilis per{ona a&ivnem fuam propoluit
coram judiceecclefiattico , juxta addudta 1s eapue
a.arpmie,daa’aur.im:r.

COMMENTARIUM.

deducitur allertio: Res dénata propter nuptias,

1. % prz(ami decrenali fequenti eonimuniter
Conclufio ¥

traditnr & 5 aliensiny & mArito 5 confentientenxore s dum alia
WobAAr fougplaobtinets p?‘m?"P"“(’P“H dranschfun 1empo=

via , ab uxore vepets nan potedt.  Que conclufio
probati pogeft éx novella 61. ¢dps1, &x qua trai-

feeipfit Irneriusaathenricam five & me , C.ad Vel
lejane, Waltranrulic congeftos 4 Batbofa, &
Garannainptifenti, Acoftadeprivileg. credit,ve-
gil. 2. ampliat. 6, mim. 224, ‘Cujacius i prefintiy
Richerius iz diéla antheniic fve A me , {{jttm
huliussn dilk. novelh 61, . 3

Sed hec afferiio difficilis redditur fequend
jutis confidetatione 5 nam ficar dos redit ad
vitam propiet fervandam zgualitatem , Novel
g7.08p. 1. &9 20 anthent, dos data, C. dz dongtante
witpe. cap. fianlode dowat. inser igitur folato ma-
wimenio et mvkiem in prafenti [pecic non po-
terat vidua agere propret rem donatam pr‘ep‘aer
ngptizs; Augetar primé hac dubitandi rado ex
20 , nam quoad donationein, propier hoptias
dominium.rei donate remanet penes viram do-
natorem , & nbiadbsc , C.dejuredos, & notatis
iiz anthent. di3 data ; C. de donal. dnte nipt. Nowvele
denon eligendis fechndl nwbent. S, ilwd quogue: fed
dominus virtute dominii habet facuilraremn alie-
nandi rem propriad & igitur maritus valide &
ticé porcit alienate ref proper nuptias usetl
dopatam. Aug:mrc!:ind: difficulrasex eo , pam
confenfus fimplex uxoris in prafenti fion {ufh-
cichar , utviceahabaret ipfaalienatio ;ﬁqmdﬂ;
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