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Tit. XXVI.de Teftamentis.

CAPUT VI

(a) Alexander

111

Ab hze prx(snribus innotefcar, qued clerici de mobilibus , qu per Ecclefia

funt adepti, dejure teftari non poffunt,
tion ratione teftamenti, fed clecmolynz intuitn

derate valentaliqua de bonis ipfis,
crogarc in &gritudine conttituci.

NOT A

@) A Lezander 117 Tra etiam legiurin prima

colle&ione, fub hocrir, tap. 5. ubi additus
pars capltis fua os: & poflt Concilium Latera-
nenfe part. 19. capite8, legitut Censmanenf. Uns=
de cognolcitar in prafeni veferyi partem textus
inedp.1; declevices peregrinis, ubi infcriptionem
expolini.

COMMENTARIUM

i Diﬂiciiis adimodum profedtd eft prafens Ale=
: xandri conftitutio , dum elericis prohibertes
Rententum facere ex bonis intuity Eeclefie ada
quifis ; donare aurem etiam in egritudinemo=
dicas res permittic 5 nam primd talis conftirutio
utinvida tollenda eft; fiquidem permittit viven-
tbus donare morientibus aurem donandi facul-
taem adimit.  Idee enim lex Furia Caninia fiub=
btz fuit i £, semie, C. de lege Furia roll. §, wnic. in=
Jitns, eodems tir, quia permirtebat in vira totam
feivorum familiam manwmiccere » Mmorientibus
veroeam licentiam adimebar, ur referunir Panci=
wlalih.z. variar, cap. -8 Olanus 46, 2. paralip,
¢4p. 10, Anronius Auguftinus de legibss.  Circa
qiod caput 1. legis Caninie notandi fint textus
. teftamentum ;1. fF de mansmif]. tefam. |.Pa-
Fiianses 8,8, qseartn ff de énoffic. 1, poreftaris 215,
Fode v.fiLfF guss 35, F de condie, €9 demonftr i,
Fguis s fF. de legar. 2.4, 5.6, plant I de legit,
169, §. rogo. fF.de legar, 3. final [ de rebus
dubsis , 1, 56.8 3. ff ad feg. Falcidiam, Deinde
M ant in preefenti agitur de donarione morts
vausd , atit de donatione mervivos,  Side dona=
tione mortis éausi, flf et conftinutio 5 cim il=
le poffir donare eausi mortis 5 qui & teftamen-
W facere valers £, ram 4s 25. §, 1. i de dozar,
Saf.ooert L, §.1. fF, de smtede €8 varion, ergo fi
sleticis non licer reftamenrum £acere de bonisin=
tuint Eoclefies adquificis , nee donate causi mor=
ts il licebit,  Accedit, nam alids aperta fraus
cret fictis canonibus , in quibus teftunentum
illis facere Eruhibﬂtllr » fi in zgritudine poflen
dcl_nare € bona, qua in teflamento non poffun
fquere 5 quam ob rationem conftitutionem
YeLtits s cap, quamqgramy§ witim deufuris, lih.
& ad donationem cansi mortis prowrahunt Glofs
fatki, verdy aliser, Mivienze in £ 1. titwl. 10,
8 2 lib ¢. Recopil. Fachineus lib. 5. contron.
4p. 62.Gravianus rom, 1. difeept. cap.ny. numero
L. Fabet de ervor. decud, 43. error, 8. ideoque
Befrans feret Jegibus Tuliis caducariis , Senarus-
tonfoko , cujus tmentio fic i 4, Senatus =5 . de
d’”‘;’ Canfmare.canturn fuit,ut omnes donatio nes
cash mortisad exemplum legatorum caperentur;
9u0d ctizm ox identitate tationis ad alios cafiis

Viventes tamen, & fui cempotres,moa

protractum fult 74 2, Marc\dffkng. §. whim, 1. g8
[fidebitor vy, hillwd 3. F. de dowir, canf’ more, I,
e bi 8.8, 1. ff. de transad I virea 65, §. fouris
I ad leg. Falcsd, 11,61 fF. S guid in frasd, pu.
srons 4.1, 5. in merti sffe ffoewi Plasqueam B lea
Lem 1.3 fideicommiffium 87, fF, detegas, 3. L. unie,
§. #ltims, C. de caducts tollénd, 1. st Diredsbus 504
9% princsp. I de legat. 2. juniai, eivus o, ffide do-
Ak, cassd moreesy, 7, gua fob condirione 8, § &in
miortis, ff. de condir, Snffsr, Ioitur § prohibirum
eft clericis legare bona intiitd Ecelefie acquifi=
T4} nec donare causd niortis illis licebin i de
donatione inter vivos accipiatiir Alexarider in
przfend, fruftra adijcivur taxanivailla 5 modera-
£¢ 5 nam ctm clevici veri domini fine fru@mm
fuorum beneficiorum , liberd illos-denare pote-
runt, ciim donatio effetus it dominii, /. Jed e
25 § confilwiz [f.depetit. herediv d 1 ve manta-
tay C.mandati. : :

Cui difficulrati ut fatisficiarmas , prefentem-
quetextumeéxpenamus , feiendum eft , retentd o-
pinione quam probavi rir anreced.mrs 5 videlicer
Epifeopos , Canonicos , ¢xterosque beneficiarios
veré domiros efle frudtuum forum beneficio-
tum, poffeque cos ad libitum inter ¥ivos donare
absque o , quod tencanrur ad reftitutionem :
quod etiarm refolvuncCovar, i cap. cism in ofs
Jietisp numero 12. boc titnl, Diana P 8.rrall. 6,
refolaz. Pater Molina de juffitia track. s, difp. 104,
& fic quoridie in controverfiis forenfibus pro=
nunciari pro donatariis Epifcopotum , tradume
Molinaa’fzz.de primog. cap.to, aumero 24, &ibi
addentes, Solorzanus som. ». e itere dndiar, iib, TS
£Ap 20. numicro 4. Noguerol. alleg.2 5. numeros T
Barbola aleg. 114. fusé Retes de dowas, eap, 12,
per totwm : peccare tamen lethaliter hujusmods
Ecclefiz Praclatosita profusé donantes, ur docue-
runt PP. Coneilii Trident, /& 25, de reforms,
cap. 1. proprer obligationem charitatis , qua fhei-
€itis ipfi tenentur porits quam lici omnia f.
perfluain pauperes erogare. D, Thotas 2.3, guaff.
284 armie, 7. Unde lictt fententia Navarri
quatenus ad reftitudonem eos teneri docuit )
cotnmuniter tejiciatir ; quatenus tanven docet
©os peccaie lethaliter, nimis fuse fue caufado=
hantes , comnuniter amplectiur | ur eftannie
Teflius/ib. 1.de juftiria, cap. 4. difficalr, 5, perbor,
Batbofadiéh aller 114 Solovzanus ub: [hprd, vu=
mere 22, Er licd quoad Epiftopes religiofos
contrarium tenwerit Abulen(is 75 ¢ap, 30, Numer,
gueff. 109. Saxm. de reddse, y part.in defenf mo-
#it, 1172, iderh tamen tircadonationes fackas
ab Epifeopis religiofis , ac filas 4 fecularibus,
docuetunt Navarrus de reddyr. guaff. 1. momit, g
& guaft. 3. monst, 11. Soto i, =, de Juftiria , g,
artie, 2.8 lib. 10, quaff, 5-artze.7. Redoatius 42
Jeliiscleric.quaftion, 3. §. Etex bis, numero 16,

Rodriguez
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Rodriguez rom. 2. gq,regul, qguaft. 5g.articul, 8.
Sa werbo Epifcopus, numero 11, Azor tom, 1. tnfii-
tir dib, 12, cap. 7, Sofa in Epife,relig. num, 26, D.
Jolephus deRetes de donar. cap.12. numi34. Cir-
cadonationes autem Mortis causa, licérjure com-
muni infpecto idem procederet in Epifcopis, ac
incareris beneficiatiis, videlicer eos omnes causi
miortis donare non pofle, ex eo quiaubi alicui pro-
hibetur reftamentum facere , &in codecertis bo-
nis difponere , ne prejudicium fiat illis, ad quos
fimilia bona poft morrem ejus perventura erant ,
etiam donare causd mortis prohiberur, ut con-
tingit in prejudicium fifci, quibus negatur te-
framenti fa@io aftiva ; &ita quia @qualis prohi-
bitionis ratio militat, utrumque fimul, reftarivi-
delicer, & donare causi morwrs illis prohiberur,
L. §on ffs deaneel. €3 ratson. L filiss 7.8, wultim. ff.
de donac. canfmortd. difereris vo. C.gui reffamen-
ta: docent Fachincus /ib. 5. controv. cap.25. Ofual-
Qus lib.14. Domel. cap. 3. lirtera G. Merillus k6.6,
obf: cap.7. pluribus relatis Arias 4 Mefa (6. 2. va-
riar.cap.z9. Undefiliusfamilias , cui ideo tefta-
#i prohiberur » quia familiam non habet, ur ex-
plicaneD. Jofephus deRetes fib. 1. opufeul cap.:a.
wimera$ ex confenfu tamen pacris poteit donare,
Hodie tamen clim ex confuetudine generali.quam
illuftrabimus infra s cap. relatum , cleriei de o~
mnibus bonis difponere poﬂint , quocungue mo-
do ea donare causi mortis valebunt 5 Epifcopi
verd, quiateltamentum facere nequeunt, ne do-
nare causimortis poterunt. Deinde fupponen-
dum eft , in prafent textu Alexandrum agere
dedonatione intervivos fidta 3 nam licér referst
in a:grimdmeeam fadtam fuifle , non ideo talis
donatio appellatur morts causi ; tunc enim do-
natur causa Mmortis, clunin mortiscafum , feue~
ventum res darar jiraut in ejus defeftum res do-
nata redeat ad dominium donatoris, I fumma
clim donator magis vult fibi habere rem dona-
tam, quAm donatarius , & fhagis, utevenicnte
cafamottis, potits donatarius habeat , quim ha-
tes » 4. 1.1, Senatus 25, §. 1. ff- de donat. causa mort.
L. C.eod, tir.princip. Inftie. de donar,ubi plura
Infticacarii: laté docent Hermofilla énf, 2,252, 4.
paztit. 5. gloff.v. Donellus /ib. 14. compment, cap;
33. Faber de error, decad. 43, ewm pluvibus fequen-
tibus o & lib. 7. conje®. cap. 20: Cujacius /&, 17,
Jalsani in L ff alienans 13.§, Marcellses o de donars
snter, & tralk, 2. ad Afric. inl. in mortis 23 ff.
eod. tit. 8 lib. 3. 0b[ cap.17. & lib. 20, cap, 6, &
Lib.vo. cap.18.Fachineus &6, 5. controv. cap.22.
Gentilis de donat.snter lib,2- cap.33. 8 lib,3.cap.
34. cum [equent. Diatenus ad titnlum de donat,
cap, - D.Mathias Guerra i £, ubi ita donatur, -
de doma, cansi more. In qua juris parte de do-
npationecausi mottis obfervandi funttextus iz g
L [edfi vir , §. guod legassras, L. fivir§2.§. nltim,
1 de donas inter 5 1,9, 5. wltimo, L.1o.0,11 Lowm
hic3a. §.ﬁ'mdrs’tw,f, eodem ; 1.3, i?apn’m’ip.'wrj.‘
Julianns., ff.de liberas, legar. 1.3.1.20. - de legar.
P""?ﬁ“”d' L. namjs 17. f de conditt, indeb. jul‘i&o
Coftalib.y. feleck.cap 8.1, Liver ,C. de pathss ,jun-

In Librum 111, Decretalium,

&o Pinellofsb.1. feleil. cap.10. nstmevo 43. L civm
pater 777.§. Mavie, ff. de legar.2, cum ipfo Pi.
nello lib., fele®. cap. 6.nam32. L. fi guid i fra.
dem patron. juncto Cujacio tract, 1, ad Afric, in
L.46. ff. eod. it d, 3. §.f¢ debita, L, 8. §.fed éﬁﬁ
mortss , ff de bonis libere. L. [ervas 96, ff. de he-
rved. inflit L mortis 15, ff. de manumif]. I, 24§,
p;uer,ﬂ‘. de adimend. legat, L§.§.qm W*’tl:,ﬁ:
de his quibus ut indign, Unde licee tempore -
gritudinis fiar donatio , fitamen nen in mords
eventam far, non mottis causi , fed inter vivos
appellatur, & talis preefumiror ¢ textus fingularis
wnl. Seja, §. wlum. ff. de donat. cansi more, do-
cent Covar, in prafents rubric. 3. p, vum. 36, Jo-
lius Cl_:n'us §. donafle , gubft, 4, nam. 3, Petrus
Barbola én /. gna dotis » A nuw, 85 4F. filus, mas
brg i

Quibus ita apimadverfis , non obftat dubican-
di tatio fupraadducta; nam mulsiminterelt , an fxyz;n'ru
Epilcopi , 8calii beneficiarii in vita difpenant de prifes
fructibus benefici , an verd voluntatem fitam ig o
tempus mortis conferant. In priteo cafu valida
eft difpofitio , quiafibi detrahit quod donar; &t
in fecundo ddbuiitlo nonvalet , qulia non fibi,
{ed Ecclefie , qua in eabona {uccedit, detrimen-
tum inferr. Nec ratio abrogationis legis Caniniz
huic cafui adagtari poteft , quia ur reéte docer
Bot'tius Epon, i prefénti, nem.3. regulailla od
€os pdrtinet, qui bona propria pcrﬁe&c‘ 5 &cab-
{ahut habent, urcontingit in bonis patrimoniali-
bus clericorum , non vero in boms it Eccles
fiz acquifits. ‘Nec obftar augmentum difficulta-
tis , nam retentd fuprd rradicd fententé » videli-
cet Alexandrum in prefent agere de donationi-
businter vivos ; non refragitur taxatio illa, mo=
derate , €5 eleemofyna causé donat : nam omiffo
Maolind /b, 1, de primag. cap. 0. mum, 40, qui
textum hurne accipit de boms Ecclefiz, non ye-
1o de rebus ejus incuitu acquifitis; omifsi ftidem
{eritentid Navarti de redditshus guaff.1. monit 81,
quem fequitur PaterMolina de jnjfidia traf.2,
difpue. 148. numero 6. Salorzanus rom. 2. libi3.
¢ap.10. num. 130, dum non admittrAEgumentuin
dcontrario fenfu, in przfentitexm dicendum efty
cletiis in wgritudine cofbituris tanaim modicas
perthirti donationes 3 quia aliee eenfenwur fatke
in fraudem prohibitionis canonice, denondifpo-
nendo per viain teftamenti de hujusmodi ebus,
arguriento legis filfeso. ff. folut. matvim. cap. 2
de renunc. sa 6.0 f filia g ff.de drvartiis;ideo-
que perinde haberi debent rales immaoderate do-
nationes, ac fifacte fuillent in teftamento,4p. de
bis, de feplturis - docenc Covar. iz, ms. 1. Sa-
et 4. p. de reddst, q. 14, numero 6. Bacbofi
didt. alleg. 114, manr 6, {i enim immodice dona-
tionestlericis de vira periclitantibus permicteren-
wur, facilé de omnibus rebus etiam teftamento
non condito difponerent in fraudem praditks
prohibitionis ; que fraudis fufpicio idem jusex-
torquet in donatione causd morgs , ¢ inlegi-
tisabférvatur, argumento textus iz gap.riye pro-
curat, cap.confisatis,de conce[f prebend,

CAPUT
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