UNIVERSITATS-
BIBLIOTHEK
PADERBORN

®

Forum Beneficiale, Sive Quaestiones & Responsa Canonica

Materiam De Beneficiis Universam Ex Beneficialistarum tam antiquorum,
guam recentiorum placitis complectentia. Opus methodo nova, & clara in
tres digestum Partes ... accurate, ac copiose instructae

De Vacatione, Amissione, Et Extinctione Beneficiorvm ...

Leuren, Peter

Coloniaze Agrippinee, 1704

711. An, & qualiter dolus probandus & praesumendus.

urn:nbn:de:hbz:466:1-74494

Visual \\Llibrary


https://nbn-resolving.org/urn:nbn:de:hbz:466:1-74494

De refignat. faca vi& meru, & [ub conditione.

ftrop. ibid. & dolus excludit confenfimn. Parif] /,
13. 4. 2. i, 7.ex Abb. i c. eddm diledas. i fine, dehis
gue fint vimerdlfve canf. 8¢ dolo deceptus nondici-
tur confenrire. Paril. ibid.nu, 9. cum Card. Parif.
tonf. 190, 1, 72.v0l. 1. Undedicitur; quod delo in-
duétus ad aliquid faciendum fibi non prajudicat.
Parill n, 8. cum Card. Parif. conf 25, nuni, 3110l 4,
juxta cotum v/, ff. & eod.dedolo. Neque obftar tex-
tus in . redintegranda, 3. ¢. 1, alilque, ubidolus, &
violentia zquiparantur ; 2quiparantir enin:! quo
ad redintegra cionem , ita utomnia fic dimifla de-
beaur redintegrari, fed diverfo modo: nam dimil-
fa ex mera redintegrantur qud ad jus & pofleffio-
ném , quia jus& pofleflio amiffa eft. At quz di
willa funt ex dolo, folim redintegrantur de facto,
nonde jure, quiafolum de faéto, & non de jure
dimifla [unt, Caftropal. foc. cit.

Lruaftio 71N An, & qualiter dolus proban-
dus , ¢ prafumendus ¢

11{ Efpondeoprimé : Doluseft probandus. Pa«

rifs L.13. ¢.3.m.16. citans Abb. inc. cim qui-
dam, dejurejur, Card,Parif. conf, 96.n. 67, Decium.
conf. 256.n. 2. &c. dolus enim regulariter non pra-
{umitur,Parik 2. 17. citans 4 mon omnes d barbaris,ffu
de re militar.Mantic. de conjeét, ule. vol, [, 2. tit, 7.
. 1. Mafcard, de probyconcl.s3. inprincipie.

2 Refpondeo fecundd 3 Dolus cim 1n animo
confiftar, vere probari non pateft. Paril, foc, ¢it. 1,
20. citans [y dolunt. c.dedolo. Corn, conf. 140. 1. 9-
& ideo reputarurdiflicilis probationis. Parifiid,
ni. 21 citans Jafow. confi 141, o/, 3. vol, 3. Azor. ¢it,
¢ 26.4. 4, Et hinc probatur per leviores probatio=
nes.Paril; 723 citans Abb. canfC 77, 1, 9, cum aliis
per Malcard conch 530, 4. Faciliis autem colli-
gituz & probarur, quando trattatur de prajudicio
tertii. Tond. gq. benef. p.1.6. 64, no 10,

3 Refpondeoterrid: Dolus & fraus,feu aliquid
fadtum dolo & fraude , probatur conjeéturis , 8
prafumptionibus. Azor, los, cir, Parif. . 2.2, citans
Card, Parif conf. 75- 1, 31, vol. 1. Ruin. confl 41104
vol. 4, &6 8 q. 421,20, ubisqudd regulare fic frau-
dem allegatam per conjeéturas, 8¢ indicia probari,
citaps pro hoc longe plures. Etlicérconjeftura 8¢
prafumpriones (ui nacurd non probene, tamne in
his,quz occulté finnt plenam probarionéfaciunt.
Parif num. 25. citans Butr. in c, veniens, de ceflibus,
Malcards depteb. conal. s 3o.na. 5. Ut antem prafi-
marur dolus , fen ut ex conjedturis refignatio be-
neficii cenfeatur fraudnlenta,neceffarium eric pro-
bare, quod adtus cadatin utilitacem ejus, quido-
loinducit ad hoc, Azor. loc, cit. g. 5. Parif. cir. ¢. 3
#. 26, citans Felin, inc. terrio logo, ntt. 2. de prafump.
MafCard. de prob.conchs 311, n. 77, qualiter autem
ipfz conjectura probari debeant , & card. Parifio
eonf. 52. 1. 35.v0ls 4o tradi, ait Parill . 244

4. Refpondeo quartd : Tales conjedturz refi-

+ goationis dolo expratticat fint, dum nullarario

reddi poreft, cur quis beneficium multo labore, 8
impeahs quzlitum, quo commode (uftentatur fine
magna caufa (ponte refignat. Parif cit, g, 4.1, 16,
Azor, git. ¢. 5. ex Rebuff, conf. §6.nu. 10. Si pra-
ceffilfenc minz, Azor. loc, cir, Parili nu, 23, ex Ma-
feard. de prob, concl, 815, ubirales conjeéturas 5.
recenfer,inter quashzc, & fcquenres funt prinei-
pales. S1 aétus fir fattus clam, v. g, dimiffio bene-
ficii. Azor, loc. ¢it. Parifi nu, 24. citans gl.inc. con-
[#luar. deoff. deleguv. odit, lucem. Felin. Decium ibid,
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Quando actus effent niminm vicini, 8 brevitem-
pore fadti, vel nimis multiplicari. Parifinw, 25, &
2. Tond. loc, vit, i 13. Deniqueex verifimili, 8
infpe@d perfonarum qualicate colligitur , & pra-
fumirtur fraue,Parif; nu. 27, & 28. Sic quoque per-

*mutationis fiaudulentz indicia , & copje@urz afs

fignantur fequentes:dum fit ab infirmo. Argumen-
¥O ¢ 2udevennne, in 6, Parifl, cir. g4 4onum, &, citans
Federic.de permut. g, 31. Anchar.cou((388, Mafard,
de prob, concl, 178. num. 1, &c. dum fic i fene.Parif]
n 7. citans Glofl, communiter receptam invir. cv 2.
Rebuff, conf. 22 num. 2. Dum permuratur pingue
cum tenui Parif. nu. 8. cicans Gambar. de por, legs
L. 10v 1,334, Imol. in e.nonlicear. n. 7, de clevic, rion
refid, ex Maftare, deprob. concl. 178. nu. 4, dum fie
lite pendente, Paril. na. 9, citans Gamb.ubi anté. [,
6.1, 334. dum fitio fraudem exipe@antivm.Parifs
1. 10, citans Zabarell. in Clewm, unic. n. 3.deverum
permut, Oldr. conf. 32.4. 7. 6. 8&c. dum permutatio
fic cum nepote, Parif] 7, 11, cirans Selv. de benef. pa
L.gs 18,71, 2. Mafcard, ubianré. n. 6.€8 quéd ratio-
ne (anguinis prafumatur fraus, Parif. 5. 12. citans
L. data.c.dedonas, Card. Paril. confs 148, 22. vol.4.
Cravet, conf. 82. n. 6. 8¢, Dum poft permutatio-
nem nnus permutantivm maner in pofleffione (ui
beneficiiautiqui. Parif nu. 13, citans Card. Parif]
conf.130. n.6. vol. 2, Mafeard, ubi anté, nn. 7. Innoc,
i ¢. 1. de cleric, non refid. Qui conjeturam hane
magni faciat, dum permuratio ficclam. Parif; nu,
14. citans Barvol, confi 60, col. 3, vel. . Rebuff, confs
R2a 1M 2,

Duaflio 13 An refignatiofacta few extor-
da Vi teneat, five an eadem , que dicts fine
de refignatione facta metw, dolo [frande qué
ad nallitatem,locuns guogue keabeant inre-

Sigrnatione faavi?
RElpondeo affirmative, Azor. ¢t o 26, g, 6.
Paril. ¢it. 4. 4. ¢. 29. citans Butrio. i ¢. fuper

lioc. 1, 6, de renunc, in 6, Roffininc. de benef, ¢, 16,1,

fs 10 .Rebuffinpr.tir.de rennnc.vi dol. Alrque ju-

ftificariid cum ex Rubrica, & toto rir.de bis,guevi

metdfve causi, in quo fit mentiode vi & meru , 8

haze duo pacificari & producere eundé effe@tum,

pro quo citat Boffium in pr.criminal, tie, de pluri-

bns vialentiis Ltem exc, 2o quidvi megifve, ubi: qua
metu 82 vi fiunt, dejure debent in irritum revo-~
cari y 8¢, v ubi: quz vi mettifve causi fiunc,care-
re debentrobore firmitatis. Vertm licet vis me-
tui iu omnibus quiparetur, non videtur tamen
zquiparari dolo in hec ; qudd isiplo jure reddat.
nullam refignationem,ob eandem rationem fupri
datam pro hoc. De ceterd ficut dolus , ira 8 vis,
quia deli®tum eft, non prafumitur, nifi probetus.

Parif, ¢it.q. 4212, 31, citans Barchol. in /, geritff. ac=

quirend.bered, Card. Parif conf. €7, m 61, vol. 3.8 ¢4

f1ic quoque probanda fpecies violentiz illarz, pa=

¥if, n. 33, citans Menoch. conf, 2.7, 327, Alciar. in/,

interpafitasin, 3.¢,de tranfait. Probariautem poreft
perteliss deponentes, {& vidiffe N. cum armis in-

ferentem violentiam. Azor,cit. 7.6, Paril.silim. 34
juxta quod colligitut ex toto it ff.24 2. Juliam. de
vi. 8 ibi Barthol. & DD.alii; 6 qudd,ut Pasif, .
35-ex Anchar. confl 211, Alexiron, 156, L 5. Natt,
vonf, 240, 7,10,/ 2, Arma enim etiamfi Gne ad la-
tus,8¢ non extrata,inferutic vim. Atqueitailli ,

cui visillata, comperitatio fpolii, AZor., lov, cit,
Paxifin, 36 ex Aot de Buttioin ez m 10, de reflit,
Gs f?d;n
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