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De abrogatione conf'gcn.duus alia con-
; fuetudine.
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sgari mom eff dubian,
1 Poffe abrog 2l oy
i Dz‘b{‘ caftupend abrogans contraria effe praxiftensi, ¢ guome-
Ao hoe contingati .
o Dpepmiteer quadnm obiaitio de cewpore vequifico ad confuetu-
i ; A
4 dinemymaxim? Ecclefiaftican nbrogandans,
Affirmar S L penarinm,
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% Qui romufius cenfentir ligem wbrogare.

I Es eftindubicata cunﬁ_umdinlcm abxtlgari confliéty-
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4+ Vi aatem confuetudo fublequens hane vim habeac abro-
gandi pracxdbessean , primo deber offe iili contrarié oppofita.
quare 4 confuetgde clt v :u:d.nixs_xbmg_ i debet :fl:a voige
Ezli:pauic.;!ﬂi.lul:mal:;:ugs’nnn:\ potelt vg:}xcn:'.:hs 5 91!1 eo
inloco in quo cum gencrall nai:luc;:t oppofitionem, Ratio ¢ft
qoia confaerudo non i.u:ru;]uci; ius, mfa_vklu & Fm‘,} Bigo
pop pogelt contrarinm 1u51l‘nl0duccrc, m{; vfuﬁ & Ffacta cons
wana {ine. Secundo’ requiritur in cobfuctudine dc;ugdzo(ia
idem tempus, qued conlucrudo praexifiens requifinic ad fui
gonieurionem s nam cum viraque habear vim legis , & eius
efficioia fundeeur, i cap. virde confuctnd @ l.de quibusf. de
legib.& ibi nullum diger(um teinpus conluetudini derogaati
legem [eriprant, &deroganti confuctudinem aflignerur , cffi-
sitat idem effe afignandum.

3 scd.abiicies s copluctudo prexiftens in materia Eccle-
fialica, fifuic preier ins decennio, habebic vim obligandi: ac
abtogass illem - confuesudinem tequiric tempus quadrage-
patiym , quia procedic contra ius per confucrudinem fabi-
iitom, Exgo ion expoltulatur idem cempus in confuerndine
abtoganee, ac in confuctudine abrogata, lrem, fi confuctndo
peioc fuie contra dus commune , indiguit quediagenatio tem-
pore,ad ivi prafenprionem, vt tener comunior [ententia, At
{ hze eonfucrade non fuit voinerialis,fed particularis,decen-
wo a’m(ngati poueik quia conluerndo abrogans non procedic
£0nlta Ius commune, (ed potius reducit res ad rerminos juris
Commuriis,

(rque ez pac

4 Proprerhac Suarez lib.g.cap.romunnr Y. cenfet in materia
Eeclefiattica regulatiter confuetudinem abrogantem {emper
Kequiteie quadiagenarium’ tempus, Nam (i confuctudo abro-
fata crat voiuetlalis,iam ius per illam eiac confbitutam ; i eft
pisticuiaris: & noo oppofira luti communi , etiam coniticuit
ius, Ergo confuetudo abrogans contraius procedic. Ergo re-
q{zirimmpu; quadragznarinm, Solum autem ceslet proba-
bile deceanium {ufficers in confuerudineg abropante particolas
Tem onfuerudinem aduerfam juri communi , obrationem di-
€ham quia ralis confycrndo abrogans non procedit contra ius
omniune, fed res reducit ad rerminos illias,

s Nihlominus de omai confucwdine legali retinenda et
*tpiobebilior nofteaulodtrina , idem rempusclle neceifatium
4dabrogandatn confuerudinem confuerudine , ac fait requifi-
mmr:,d:i:wlusimmiu&iontm:curn autem ad introducendam
contuetadinem, fige abrogatinam legis , fine illius conftingi-
lf!ﬂ':d timus decennium fufficere tam in materia ciuili quam
Eccleliatica e ficitur fa m sempus decennij (uficiens efle
i a_hm_md.lm coofuetndinem 3 1ationsmreddimas quia
“ontuctudo sbiogans legend 8 ius contiratum, non et conrra
105, ¥ed paring fisri conformis quiacx ipfo inre haber hanc
rrhcacu:n vemine repugnante:leges antem expoftulantes tem
?Uf-qg:‘.:agfnaxium ad p!m\}:zipnuncm »logauntar de pree-
LeripLion: idris contea Eeelefiam |, Ecclefia contradicence 5oar
et legalis iion: pra(cribic contea Bcelelie mandanm
CXTePUanIntia Ecale f

2 it led'potiusex ciusconlésly , & volun-
e Erga. gy
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neftidem tempus expoftulandam,
E‘ﬁ A'—‘iltlrcnd‘.m tamen eft pro ineel!
;D:'ln.r rl;muc::radimm a_blngan:cm legem” canfiftere aliquan
e :“Eag‘{iu ||1t{x.n‘: ailql}a;vd? in om.lﬁmn: alicoins fadki po-
e e & cbliget confuecsdo andits Miffan
1&;1.{ cﬁ‘tf‘ 5 8o omiffione confiflic, qudndo lex mapdae
emitzi‘pi l.;uun!!:l‘v. gandire Gaerom & popalus velanonic
omis‘l'in:[tp ngu 1988 prataaler contea lepem qua e illa
s i ameoaluctudo I';u defuernds 8 oo vius le
g Bipr-'pmradabrog:nmm legem, conluctading , defue-
. Ferd, de Caftro Sum Mors. Pare, 1, S

oria fuperiotis do-

14

EuE[iﬂc {en non vfu, neceffario zequiritur viola legis , & cons
fuetudo , feu nop vlus illi contrarinsivade £ ealys legis non
accidat , nunquam gon vius abregare potelt: & in boc fenfu
cltverdm, quod urifperiti dicunt , deloeindine ; fea nen viu
ab:pgan:c legem non venire aftus negatinos fed privatinos
qu1non veniane adtus , qui legi non opponuntur , fcd potins
quiilli funt oppofisi ; fic docult Azot tom. 1,lib 5. cap. 4, quafi.
7.5aias difput.19.[cél. 1omnm.11 4. Snate2 (6,7 .cap.§ ptith, 140
& ¢a.18 nnmer.7 Bonacind difpuc. v.queffpunél ol §.9.050m,
17.Rebejlus 1.part libr.x.quaftss ouma 3, Repinald.lib,3 3. num.
2 5u.]\hfﬂand_fufrb.tmfm:m?a,;‘orxr!zg’,.;lﬁﬁﬁ},;mm.i, & alii ab
cildem relati,
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Quomodo probetur confuetuds

T _Allezans confuerndinem tenetnr probare,

1 Excipitur confuetsdeo notoria,

3 Item confueruds de ordine procedends in indicia.

4 Idemvest de ﬂ}!nﬁn?,(ﬁ' earig,

$ . Tandem excipitnur confuetudo,de qua eft dubinm , an fit va
tionabilis,

6 Confuctnds , qua ab allegante probanda eff, plend  probari
debet,

7. A vnus teftis femiplen: confuetndinem probet,

8 Dwobus teftibus plene confustudo probatur debenr tamen. de-
ponere de frequentio aliuum, €0 digturnitate temporis.

9 Dodlori excellenti de confietndine reflandi credendum ef

pra/umptise,nen concludenter fecundwm Mafcard.

10 Teffantes commnniter Dotlores de confuerndine integra illa
probant,

1o Vuidoihor in foro conleiensia dum alit non  contra ditums
integre fides adbibenda eft. -

1 Lleganti confuerudinem , legalem, fine pra(criptionem

hae enim Doftores intcr (¢ fzpé confundunt) incum -
bere encs probandi , cft tecepta emnium {enténtia 5 quia
ca, qu confiftunt in facto non prafumuntar: & tradic Pari-

+ fius conf 31.m.14.v0l 1,65 conf10.val. 4.

2 Solum exeipi debet primo’ confuctndo notoria 3 hzc
caiMm propter.€ias noforietatem , non indiget probatione . fed
fufficit eam allegare, vt multis relaris docuit Malcard.de probar,
werb.confuetuds, concluf 413 5,078 Tixaquel.tradk.de praferip.
§,l.g.ﬂﬂ‘. L_fa!'.g.v?rba,ﬁ 4 quajtionts eff,

3 Sccundo excipit Mafcard.z,33.com Decio, Barr, & aliis
confuctudinem guz refpicit ordinem procedendi, quia hze cft
modici praiudicii . ideoque illam allegans , non ¢lt cogendus
probae, fecus eft de confuctudine decilionem caufa refpicien-
te. Exceprioni aflentior 5 fed non quia fic modici praidicii
hanc, velillam conlucrudivem in profecutione litis fernare;
{apé enimex vna confuccudine pizgrauatar licipans ; & cau-
faz decifio prolongatur & aducr(e (ententie exponitor s ex alia
veto confuetudine bzc omnia inconuenicntia ‘ccffant,  Sed
ratio prcipos eft , quia confucrado in profecatione litis po-
ra deber clle iudic quod fi de illa dubius fueric, ipfe fe'tenctar
nformare,

4 Tentio cxcipit Mafcardn, 34, coulGerudiem , quz vo-
catur ftylus foti & curiz 3 tum quia hze nondpopulo , fed
a wdice iplo’, vel illivs fuperigre inrodudaclt = rum pr&-
cipuc ; quia hzc pertiner ad ipfum judicem . cui obligatio in-
cumbit feiendi ca , que ad redtany ful officii. executionem
pertinent;

§ «Quarto excipi deber confuctndo inqua dobiratur, an
rationabilis & honefta fic:runc enim fi de qualitate confucta-
dinis agatur cum gon fit res fackifed iuris ad indicem pecti-
net difcernere ,an honefta vel inhonefta fit:fig decuic Rochus
de Cunte tradt.de confuetnd fedh 7 n,14 cum Pabermit.c fin, de
num.y, ad finem & Salas di_@'.ly,ﬁ‘ﬂ‘l 8.num, 108.
cire appofirum, .

6 Gonfucrudo autem quz ab allegante probanda cft, ple-
ne probasi deber . fic sarrin L de quibis num.a 2 ff. deflegit il
i reperit dx.quait.ay C.one fit longd confuer Rochus de cutte
ira confuetid,n g 44,6 feqgq.Malcard, s referens fupr,
n1y Raio et quia fapéex confaerudi det capfz decis
fip. *Quapropeer fi de confuctadine principaliver mop agatar
in 1dicio, cd feeundario, & incidenter , tanc {emiplena pro-
batio viderur fufficere, fic ex Bart.& Guté\@'&a ‘tradic Maleard,
cencl g1 y.mtm.e; i

7 Adu tto tamen non probari eiiam femiplene confirecn-
1. h voicos Lolas reftis inducator jmo negue i hie pare=
igaveneum (oppleduum, GeexiBaldy & aliis 'dowui
Malcard # x1.Ratio eit , quia cum confuettdo debeat effe
phuribus nora, confiftir enim in faéto, & 10 pﬂpuli confenly fi
VRS tANEIm inueniatyt eam cognofeens, co iplo eilis cognitio
fulpeda cenlerur, € cius teltimonium: fillax. Duns‘ Tamen
limizationes adducit Malcard, huic aduertentie | prima . ¢
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