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. #2n Tractatus VI

deturorib. @ cuvator. datis ab bis8ec. | Cefar 15, fF. de
prlblican. e weitig. & cuncord:uuhmj, Etenim neceffis
tatem, & difliculatem teftium excufationem non pra-
ftare,, a [imili probatur, Concellum eft rufticis
5. teftibus voluntatem fuam declarate, i co in loco
plures reites haberi non pu[ﬁm, At qlud , i nec quin-
queteltes haperi pofling, per textum apertum in 1. fin
C.de veftam; vbi Iuftivianus,{in autem,ait, in illo loco
roinime inuenei fuering feptem ceftes + vlque ad quin-
gue modis omnibus teftes adhiberi iubemus ¢ minus
autem-nulle modo eoncedimus. Legi itaque fcriptx
pacendum. eft, & leprem teftes ctiam haclue graflan=
te,lunt adhibendj: nifi lege municipali; vel confueru=
dine regionis alind inductum fit,

5. Notandum eft ramen, quddaliqui ex fupradictis
Doétoribus aduertunt in teftamento tempote peftis,
hicét adhibendi finc ﬁ:ptcm teftes, non effe necefle, ve
vhico contextu adhibeantur, fed {ufficic fi ex interual-
lis interueniant,puta hac hora duo, fcquemi hora ite-
rum duto 5 & fic deinceps 3 donec numerus fepeenarius
plene fuerit completus;alias i vnus teftis deficiac , vel
teftaror antequam teftes omnes fingulatim adhibiti
fucrine decedat, teftamentum non valeat,

6. At his minime obftantibus negativa (encentiz
adhizrendum effe puto ; Dico igitue in teftamento pe-
fkis ‘tempoere contedto {ufficere quingue teftes, Ita
Emanuél 83, ver.reffamentum n.az. Ciarlinus comeron.
Forenf tom. 1.0.109,m.1, Peregrin. decifi $o. n.2, Maf-
card. de probar.concl, 1358, mas. Baldiin L, fin. m1.C

de teflam.& ibilalon n.1. Clatus §.teft, 9.5 6. verf, &
ha quidﬂn conel. StCPh.ECIr.conﬁu 2.1 lib, 2. Dec.
inliferiniarios,C.de teft. mil n20. & conf?18 4.num. 5.
V:\Fq. de fuccefl. evear, libiz §.:2.n. 35, GraflL§. te-

Seamentum 9.5 4n:5. Ant.Thelaur, decifi 180, Roland.
sup hoc le- & ValleconfT81, ni47.00l. 1. Hotom, con, 5 9. Tmo plus
ge Ref & §. addo,& aflero in teltamento tempore peftis fofficere
PEpre folemnitaces iuris gentinm,& ideo coram duobus, vel
::T‘E_‘(:jlf“ tribus teftibus conditam valere. Ira tenent Ioan, Mo-
fin.g 5. olr. lanns de piis reff, ¢. 83. & nouiffiué To. VVarmler in
huins Ref.  controu. fiiv. lib.2.tit Yo contr.s. no4. & 5. Comitol.in
Sclvopracx  yefpom. Moraldib.7. g. voconcl. 2. Gaylilib. 2. obfix18.
“;:I? i ?n #e17. @ 1 8 MynL cent, 1.abfer, 96. n.1. Jac, Ayrer in
principio. (o proceflp.1. e.2.0bfix. n.x 8, Euer. in papic. in loc, &
tempore ad tempus. 9o, n.22. Alexiin feriniarios C. de
teft.mil.Joan.Dauth. in rrall.de teft.n.424.Virgil.Pin-
giz. g.20. n.6. n. 0.6 36. Rutger.Ruland iw rrafl.de
commiff. pare.2.lib. 11, c.7.m20 Ehane {ententiam , vt
aquiorem, & humaniorem approbauit Camera Impe-
sialis:Gayl. & Myn{.d.loez:. Et huic [ententiz tandem
e'iha:ﬁm‘l}.Lnyumu lib. 3 trvae eo2amt 7, & docet criam

Bocerus e bello libih o 26014
7+ Putactamen Thom.Maul. traft.de wltim.volunt.
dene tie 3o mum. v, vo hiee fententia locum habear,tria
goncurrere debere, Primd homines ex ilto morbo in-
reriresSecundd mothum iftum pto contagioﬁa repu-
saxi ;8¢ incalis merum incutere , vbi- homines illum
morbum nonmeraunt 5 & fuperior,vel alij officiales,
qui alids tenrpore peflis ciuitace exire, & in locum m-
tigrem {ecedere folent,ibi permanent pro tribunali fe~
dents& officia foa adminiftant, morbus ille pro pefte
non habetur , & ided feptcm teftes ad validitatenire-
ftamenti pro folemnirare requixuntus;Boér. decift2 28,
#t Loverf Er (ecundum iftam parcem fusit indicatnm,
Berlich praflconcl.s .poft nx 1.p.3. Tertio, eftes tem-
pore apertuie 5 vel executionis teftamenti debent ad-
hue vivere;fi teftesiridem , vel pefte ; vel aliter perie-
» Eunt, itavt omnino nullus , vel vnicus teftis tantium
tempore aperture {uperfit , teftamentum non valebit,
nec quidquem ex eo debebitur, quamnis feriptuea
defundi teftatoris adfic , vel reftes adhue vigi in pra-
fentia quoramdam hominum dixering, hoe vel fimili
modo a defunclo teftatore effe reftamentum condi-

>

tum , & illi homines ita de audin deponant, Virgi
Pingiz d.gu.20. n.55. ¢ 56. vbiita in feabinagy e,
nenfy 111'@11:111:i:1mm refert Berlich. d.eoncl, § e,
Rationes verd pro noftra fitmanda fententia in“gnie;
apud citatos Auctores.

8, Confeflarij verd pefte infectis deferuientes ady
tollendas lites , fi copia teftium adeft primam (epten, [u': P
tiam E'r:quml:nr , hireftes fufficientes non adfine feumd s
dam omnino ad praxim deducant. Notandum. eft g %
men tunc duos teftes fufficere in teftamento temy
re peftis confeéto, quando (unt idonei, Tra Malderss
de lnf. wralta Lap, 1T, dub..Et tanden hotandum ¢}
hic infigne dictum Loannis Molani de piss Teffamen;
cap 8 3. alferents, tempore ptﬂ;is teftamentum exess
prum 1 Parocho prafente vnico rantlim , qui heberifii
potuit,tefte, vim habere teftamenti ; {1 videlicer yiers
que ve teftisapud Todicis officium deponat hang fuifs
fe agrotantis vltimam voluntatem, & nuncupativyg
teltamentum,quoc alter, quia labilis eft memoria , ey-
cepit [eriptojarque in tali cafu ex mandaro Tudicisab
alio Notario de hac re publicl.lm conficiatur infr
mentum,
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An in teffamento :empayePeﬁés femine poﬂl‘nteﬁ festi |
Er notatar s guod in difle tempore ltﬂﬂmmmm coram |
dwabi mnlieribus valet 5 gaando wirs reperiri o ‘
poffantsquod eff valde norandum, Ex P. 7.1 6.Ref,
36. alias 35, |

§i1. Egat Ant. Gamma degif: 44, Cotneus conf)

L 7oncal.3. Alex, in Lols.C.de reftam. ¢ ool
20u 1) 2. Ripain tride Ipcﬁe c.2.de pr;'n.sz:.wi. mlg
¢ 20, Mollerus .4, Gemeftr. ¢.8.0n.1. ¢ in commen,
ad conftis.Saxon.pare.s.confl.4on.§. quiﬂ fpcci.\_lia‘mon
funt multiplicanda.Mihi verd magis places oi‘mw a-
firmatiua, quia rempore peftis ius gentium fltim ob-
fervarur. Evita tencr Crotus in track.de Teibun pa,
t.n,21, Thelaw, decifi180,in fine Peregr. decif $on3,
Talon in l.wle.cod.de reft.n, 4. Betlichius prathoonel 5.
m 26upare. ;. Beultin Ladmorendi 31 ff.de l'l!?‘-ﬂer-&_
alij quibus adde Toan. Molanum de piis e .83, qul |
tamen afferit,tunc tempore peflis teftamentumcon |
duabus mulieribus valere,quando videlicer virireperi-
ri non poffint quod eft valde notandum.
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An tempore pestis in teamento Novarins inven, teftes
computari poffis ?

Et de quibufidaws aliis cafibus civca restamentd tempre |
peftis agirur pro condivione Notarij ; & agﬂdmﬂ?”
mulievium fabtis tempore pefbis, Ex p.7.tribo ReL 47
alias 36.

§.1. Efpondeo affirmatiug, & ided Noratius , %
teftamentum tempore peftis conferibit
numernm duorum, vel trium teftinm computatits &
annumerati poteft.Et ita docet Molletius in NT";:‘:S
ad conft.Saxon. part.3. confl.4 n.9, € 1% Ber '{f f
yr;-.‘?.wm.j.n. 14.par.3. & Tho.Maulius gr.de vt
libuiric1 3.m02, -

z, Dicoieti:lm teftamentum tempore PE&ISI?CP_'
tum 3 Notario forenfi , vel non matriculato » ¥ ‘;’
quia tempore peftis filent leges , & framuca decgﬂm
tia notarij qualitatem in excipiendis reftament ;m
Rol,a Valle conf 8 1. mum.21. col. 2. Ac[ur:rl:qﬂ:ﬂ 5
aliqui , etiam tempore peftis teftamentinm ;ﬂﬁfmv d
reddi; i notarius heredis inftirnt C““mngunmj'i'inis
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+ffnis efferra Parladonius i different.quotid differas.
m.§. Vide etiam a fortiori Menoch. confi; 1;.n.40,
- §- VI

G-."”J[::Jotu ramen hic obiter quod ﬁ.‘LIl.}t}ll'l"l quo caue-
{or reffamentum non Ah[(_-r v;j,lcrc , nifiid {a Notatis
macciculato conferiprum tuerit, non extenditur ad te-
ftamentum tempore peflis conditum , fi tempore te-
ftamenti conditi in illo loco 11u!1|.15 Norarius matricu-
la:usrcpcrieb.zmr, Angel. inl.f; wacantia, Cod. de bow,
gagant it 10, Alex. in fin. 8 ibid Tall n.y. Cod. de re-
ﬂammr.DCC.rw_{.'aSj. Hipp.deMacl. .1, §. precereas
w89 fFde guafl. : ‘

4. Eodem modo ftatutum requirens , ve in refta-
mento muliccum incerueniar prefentia duorum agna-
torum , nonextendicur ad teftamentum tempore pe-
ftis conditum ab illamuliere , que proprer }Jﬁﬂcm
agnatorum copian habere non P el C i) rab ]
fibr. 4« :
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Auin teflamento tempore peftis vefies debeant eff voga
ti2Ex p.7ar.6.Refi38.alias 37.

§u A Fficmating refponder Ripa ¢ride peffe,e.z. de

prisilole. vol, canfs peffisyg. 5. mg2. Sed cgo
puto teftatorem pefte infeéhum, & pefte decumbentem
non effe aftrictum teftes in fo teltamento rogare,led
fofficere fi fine fortuini. Ec ira docer Chriftophor.Por-
1S ad §.piane. wer. connocatés ad hoc hominibus | Inf,
de geltam il Viegil, Pingiz. 4. 20. », 20, Berlichius
Praiticoncl.s.nie 7 pare.3. & Tho., Maulius tr. de ir,
wohiib,g4it.13. . 3. ratio eft, quia rogatio teftium in
Teltamentoseft de folemnitatibus iuris Ciuilis. Ergo
non eft necellaria in teflamento in tempore peftis § &
hane fententiam tenet etiam noviffime Io. VVvrm-
ferus in congr.iurdib. 2.tir. 1 O.CoNtYif g,

————
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Antempore peftss tefles adbibiti in teflamento tenean-
tur widere ,Tfmmrrm s vel ﬁpﬁiﬁi‘; enm andire PEx
prtn6Rel 59.alias 58.

§-r.TEmpore peftis ufficere Teltes andire vocens
: teftatoris, i vocern notam habeant , viderur
dicendum per ca quz adducit Cornens conf’ 1664 .3,
libiz, Alciatus conf 60 m,03, bk, . Previdellus pr, de
Peflesiride virwal.c.7. ver. guars, & hanc {ententiam
tenee Pagif, conf’33. ma 1. wol, 2. Rola Valle confi81.
Bagpn, & Pcrcgr. decif.80.m. 4.

% Vethm: contracie fontentiz adherer Giarlin,
Canty Forenf ca.109.n.5.6, Alciat. conf.94.lib.g Farin,
de Telibiing. Go. n.188. Menoch, de Arbitr. cafis75.
123, Crotas tr, e téftibusy num.3 46, & alij. Afferant
gt quod in reftamentis » & vltimis voluntatibus
'&Z‘eﬁf elhquod reftes non folim andiant vocem Te-
- E?"_S; fed eciam iH'Lll‘.;l videant, & cognoleant, adeo

b lintermedia effet inrer ipfos , & Teftatorem cor-
thavel paries,non valerer teftamentum > quia necefle
;ij sg{ﬁ;m? vt TeResin (_‘01‘1@‘-&3&:1 teftatoris teftimo=
tet o 2 fngantar, ad euitandas fraudes , & falfira-
: %90z polfent incernenire : fic per text. apertumin
gﬁ':g{(g;riafi »¥bi Cyn. Bald. Angel. Caftr. & Al-
ot quba ié'f;;ﬂ[;:llfr DD. ¢ od.de Teffam. Nec yertin
’asrfnniricur; ltempore. peftis , quia hzc folemn{-

ﬁam]: ef’tatorc;: to magis co tcmfofc , viteltes vis

P . s 9111? tung maxime f.‘:lﬁmtes fabri-

; Ppenes infirmos paugi reperiantur, & om-

De Teftamentis. Refol. LX1II.&c.

425

nes eos vitent ; vade propter eminens periculumvaus
rius fuit agendum , hec aliquid remitcendum de hac
folemnirare, quia mclins eft , qudd venientes ab inte~
ftaro fuccedant, quam remittantar folemunia 5 ynde de
facili poifer falfum commicti. Hine Fulgofllin | fin.C
de teff, refert,quad DiAquila vxor Doiini Signorelli
de Homodeis de Mediolano pelte inteém , cum non
polfer teftari, quia non porerat habere teiles , fecir fe
1 viam publicam pottare , vt ibi habens aundientes
vitimam fnam veluntatem, valide teitarerur:& Corn,
in conf(77.num.7.1ib. 4, quem refervetiam & fequitur
Praaidell. d.cap. 6.in fine, inquit ; qudd quidam tefta~
tor peftifero morbo g'r:lu:\ms fuir dactus ad caput fca=
larum,vt coram teftibus & Norario poffet teftari,.Vn-
de Thom Maulius tride wir.zolinrbibottir.1 3. n.7. al-
feric squdd i tempore peftis Teftes ‘nollent ingredi
xdes,poreft reftaror fe ponere in aliqna feneftra,ve te-
ftes exera wdes inferins ftantes , eius volunrarem an-
diant ; vel curare fe porrari in viam publicam , vrco-
ram teftibos aliqguantulum diftantibus ordiner refta-
mentum; fic moniales per cratem ferream reftari pol=
{unt, Boér, dec.218.7.1 2.

3. Nota tamen quod Poﬁ hec fcripm. inueni Mar-
chinum in e, de Pefie , p-8.c.2, . 18.docere non efle
recedendum in judicando a prima fententia , nifi cun

vion obfeura frandis indicia ex Teftium difpofitione

apparerent,
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n eftamentum tempore peftis confeltum valeat , ff in-*
Sfirmis connalefcar * Ex parte 7.radar6. Refol, 40
alias 39.

ftis coram duobus vel tribus faétum,non fit
ircitum , f11s qui pefe decumbit reconualefcic , & pe-
riculum euadit, Rip. in tr.de Pefte s c.2. de prinil, vly,
voluns.canfipefl.g.1.n. 28,6 34.3 5. Rachb, g.20: n.33.
part. 2. Mo ler. in comment. ad confl. Saxan. parr. 3.
conft.4.2.8. Pruckman. confJ6. a.2:n. $7. wol. 1. Bodt.
decifi218.n.12, Thom.Maulius rr.de vle.vol. libe 1. vits
1gm.q.Malc. de probar.concl.1y22.n:18.5 conel. 1358,
warg. Peckius de teff.coningum lib.3.c.1 9.8¢ alij:

§.1.Rhﬁaondm quod Tcﬁamenmm‘zen‘!porc pe-
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An guod diftum eft de reffamentic confettis tempore pe=
SHis 5 procedar guoad codicillos » & donationes canfa
mortis ¥
Et an miniftrantes pefle infellis gaudent in reffamentis
condendis eorum priilegiis? Ex part.7,t.6, Refiq14
alias 40.

§.1. Egatiué relponder Thefanrus, Dee. Pede-

mont.180.n.3 Parifius conf 32 nam. 48 Peres
grinus Dec.80.mm, 2. & alij. Sed ego non video dif=
crimen cur in Teftamento confeélo tempore peftis
fufficiat minor numerus teftium, & non in codicillis;
vel donationibus , cum in vtroque cafit eadem miliree
ratio. Et ided hanc fententiam  tanquim probabilem
admittit Marchinus /e Pefte part.Sicap. 1.nam.ay, vbi
etiam mum.17, recké obfernat , miniftrances pefte in=
fedtis gaudere in Teftamentis condendis eorum pri=
uilegiis,
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An (it validum teffamentum confeslum tempore pefiis
coram vico reflescr cum [oriptura Parocki ?
Ef
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