BIBLIOTHEK

UNIVERSITATS-
PADERBORN

Thesavrvs|| Locorvm|| Commvnivm|| Jvrisprvdentiae

Barbosa, Agostinho

Lipsice, 1697

Cap. XV. De Actis Judicialibus v. infra sententia.

urn:nbn:de:hbz:466:1-80071

Visual \\Llibrary


https://nbn-resolving.org/urn:nbn:de:hbz:466:1-80071

Cap. XV. De

cufationis, Alex. confo#6, colz, ver: ve-
pimqunlibet
Ampliz tertio in civilibus,in quibus
yulgatum eltAxioma,quodactore non
probantereus abfolvitur, de quo in-
fra. cap, 24+ : : 3
Limita in crimine lefe majeftatis,
in quo fiaccufator in probando defi-
ciat, accufatus tamen fuam innocen-~
tiam probare tenetur, & indicia con=
(a2 fe exiftentia aut probationibus,
orturam purgare, per texe, 77

aut pert _
L fiquis 3:Cad legem Jul. majeft, tradit

Gig.d,g,z0.6nfinibi fubdit idem di-
cendum in crimine falfi, per text. iz
/. ubt autem 22, C.ad Lepem Cornel. de
folfis, Verim haclimitatio non:con=
venit noftro Axiomati, illa enim pra-
fappanit accufatorem, gqui licer non
plent probaverit , probavit tamen
tantum quodaccufatum indicaverits
quo cafu nullaeft fpecialicasin crimi-
nclefemajeftatis, autcrimine falli;
guiaimomni crimine, nifireusillain-
dicia contrariis probationibus elife-
rir,rorquenduseft: Axioma verd no-
ftrum intelligitur, & procedit, quan=
do acoufator nihil prorfirs probavit,
nec adcondemnationem,necad indi-
cia.'z)id.iqul‘.z:;. AXi011,6,

CAR- XV,
De A&is Judicialibus

v.infra{cntentia.

Axioma. 1.

Ut apud acta quid fadtum cenfeatur | re-
guititus locus publicus & folemunis, tam in
negotiis voluntaria, quam etiam contentio- | his.nde inofficreflant.ibi

fz jurisdictionis. vide ad hanc regulam Wy
de procef]difp.§.ma5. Wef. in pazar. deitefiam
a0, wel faltem judicialis audtoritas arg. L5
& 7. de Manamvind Rickter 1. decifizo.n.z0
2. omfing Lagin C.de offic.juvidvdlex.

1L

Adta pereunt peremta indtantia, vide ad
hancreg. Bart. Bald.Cafly. Fafin . 2.C. de Ed.
Pacian, 1.de prob.¢.47. liv. x. ubi habebis li-

mitationes.
L

o ‘ e
Adta produda in und judicio probant et-

famin alio.

Siev. ¢. Adta prima inftantie proban

ctam in{ecundainftantia, legis.67 19. €. de

Apell Dd. in l.2. C. de Ed. Bave.inl.cum lize

R e . iy
4.8 Jegu ffjud. ol Larant p.5. nunns . ibid.

uxtlenl.mt_ ubi plura {unt fora comperentia
tin judicio reali ¢ft locus reifice & ub

dc?z%}mlicia!. 10

reus habet domicilium. L /2. C. #bi in rem,
acta perfedtainuno loco nororium inducunt
ip alio.

* Amplia : quod hoclocumhabeat, licera-
&a ifta deftituantur folennitate ¢jus loci ubi
Pmducunmr ,modo fuerine mu nita necella-
riis requifitis ejus loci, ubi fuerunt feripta,
Guil. lith2. obf123.ubi latius hacprocedere in
omnibusaliis negotiis oftendir,ur ratione {o-
lennitatum {pedtandus fic is tantum locus
ubi res geritur.

Limita: Si inter terrios aut de re diverfa
eft judicium.

VL

Adka judicii non requirunt te-
ftes, LaunSad fi.Cde Latin.
lib.1. toll.

Ratio = quoniam femper hominum fre=
quentia prafumirur ade(le. /. i donat 31- C.de
donar.vid, Carpz.lib. 6. Refptit. 3. vefp-24-
nu. 9.

Limitatur anonnullis hec regula,guod non
procedatin his qua de fua naturanon debent
fieriapud adia, velut teftamentum, hi enim
actus manent {ub regula , quod adtus Nota-
tii debeanthabereseltesvid. Alex. ad L. omi..
109 10.C. de Teflament. & Schneid. in Inflit.
de folesn. reffmuen. i§.aquibus refte recedic
ih.dorefptit g Refpagnz.

Carp.

P

Res interatiosadta, aliis non prejudicat «
Fundamentum eltin ror. ti£.C.Res inter alios.

Quod procedit licereadem ficcaufa. £ 47,
deveud.d.oum quaritwr12. & [eqg. de Ex-
cept.vel jud.

Limita1.rifi aliquis on pecar aliquid fibi
dari, {edaliquid fieri , hoc enim in cafulaca
fententia pro uno fpectat-ad omnes: Unde
cum peticur refcindi reftamentum victoria
{pectarad omnes. Lpaflumns. 4. §. ff quii ex

i /

g ClL R C

|

.| Limitaz. nifiqu lefenfio primum
.| fibi competat, fecundumagere patigtur d.t
. <63 veluti fi agere patiatur tums aquo cail.
famhabet cap. pen.cxti et & re
g. fi creditor vel qui hypothecarias
S per confequentiam deberet prc
prictatem. /. 27.dle probas, agesC patiat
bitorem.. i
Procedunt tamen h=
demum , i actorvel det
luforio judiciod s 14
pignoribus

5 5 #e Jatil: €=

T e
i U

nitationes tumas
won egdr
de Adppellat b C.de=

V.
Orinem lolennitatem fuperatid quod a~
pudada conbicitur. /. fancimic 27. ibi. per &

€

Jtes idgmeos von cnivins PHERS el inter actd
piblicald.ig.ubi Dy prive. Cdereflam.
VIL
ACTA faciunt retn notoriam./

B 3 fin.

3
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Axiom
c

e

Lo et
16.C.6x tnfinna
Inhoc.zfinc 2y,
PR el e e Vi O q e

; :z,.-_.l\,_,‘..’nfif,é. 72.24, V0. £,
oland. conf? 41, num. z0.v0l, 1, Bece.

fr = J
0.4€

i
zpPpeliat,

. if40.2,3,val,r. Surd. conf 54,0 25,
Seonf 118 n J’.va[,z,\‘_‘;ﬂo.‘-y’.'.qs’(&’. HMEH,;!’,
Cephal. conf: 602, m, 21, lib, 4, Tiraq.de
vetraciulig. §. 36.0l0f]. 2. nuin, 4.4, Me-
noch.dezuterdiit vemed, recup poflef].

232.de artir. Judse. qiieft. cafu 166,
#.9 Malchard. de probat.concluf 1101, .

3. &F rg Farin. i praxi cris
1

72,

., part. 1,
/2. Mendeza Caltro l.fx‘t{;m-
FoC§ st C]m'ir.;‘eﬂ.-. 0
Joan. Bapt. Cofta de
or /;‘{[f‘.fﬁ. 21,2, Ne-
7. Pacif. de Sulviano
L.Co g, mrin, 68, Bern-
reva.ad prad,Comera Dnp.cou-

ciofit, judici norerium dicitur: 6. cain
oliim 24, %5bi bl s, 4.V 8 Innocent,
mex infinnatione 5o, de Appellation.
Cravett.conf ;03 5. po2.Cephal, concl.

S7an30leh, 1, Conf: Arp. tom, 1, confre3.

w3
7.28.) publicato feilicet proceflu &
poft conclufum in caufa,glofl.iz ¢, /i-
Tcarunt 36, de teftib, Mafcard. dy
probat.conclufiuozmn,s4, Vincent, Car-
roc. fing.470, Colttad,iufbect 4.1, 2. Pa-
cific.d.cap.g.n.66.69.70, & 72, Rota
decif0m.3.p.3.00b.2.8F decifey . Libr. 3.
P z.diverfs At quoad litigantes etiam
ante conclufum incaufa, acta faciunt
rem notoriam, cum illa fcire prafu-
mantur. Bellamer. cos 20 r2. Cofta
dunfpect .2, Card Tulch. /it, N. concl,
107705856,

( Ampliatur hazc regula primo ut
non tantwn hoc procedat affirmative
iniis queactuafletunt, fed & negati-

ve : Unde quicquidnon repericur in

actis pro omiflo habetur, textus ele-
gans 1 Lo HLORLEI CONtY'a 18: dle ’,b‘rafn:r.
Gail .01z .00, 15, €5 feq. adeo ut, fi
fubftantiale illud fit, {ufpendatur fen-
tenti® executio , ranquam in notoria

lHitate commifla. Gail. b1 O, uz.22,
2, &5,

Exceptio feu limitatio 1. poteft effe,
quod iniis,qux adnudanarrata, vel-
uc proceflus ad fupplicationem par-
tis decernuntur, nulle probariones,
& ne quidem acta judicialia atren-
dantur. Ga#L libr. 1, obferd, 31, num, 9.
& 70,

2. Quod hxc regula non procedat
quoad al

nu

34-22. 7, (Quidquid eniminjudi- |

. Lib. L.

| apud. 2. C, de Edend, Menoct.'de arbs

Jud. q.6ib 2,caf 11,1, 7,
| 3. Quodnon procedatin alio judi-
ciofeu CCH'[[‘._!,I‘:[;'[ eadem pCl'f‘Ul’ld fit.
| Licum querituriz.de except,reiudanifi
| 7. canfa polterior pendeat ex prioti
velut principali cap. Albericus 43.extra
| deteftibus. Tnnocent, in cap.caufam, 4,
| qui filiz fiant legitimi, 2. nifi in civili cau-
fa quis fitabfolutus & {uper crimina=-
| li conveniatur. vide féq. regud, nifi pri-
mo ac tum plenarié, deinde agatur
(fummarie, Bartinl2,Cdevi bon.yapt,
| 4.Nifiadarefpiciantinhabilitatem
l perfon, tunc enim etiaminalio Ju=
| dicio probant. cap, ex parte 7, cap, fir=
perco 3. deteft,Sovinreg,,
FIII,
| ACTA fadain judicio civili, an
&gnantam fidem faciant in judicio
1 criminali? vide Bart.iz £26.2,§, boc edi-
toa,5.81bi Alex. i addir, it JE.& An-
gel.n.8. ffi dewwi bonor, rapt. Bofl. in
22, de pluribus violent, ng, u7.Clar. in
| pradt§ fin.q. 54 verfo stem producan-
| tos, .‘\5iii.\l‘.'k{.a‘i'f}'if‘: COnch 34,00, 4.
1 Cevall. communinm contra communes
] gi296. Gard- Tulch. prad, conclufirom.
rdit, Aconclufiora, 11 Sigifin. Scace. de
Judic.caufar, civilinin & crimin liba.c,
74, Etecontra,anacta fadta in judicio
criminali, probentin civili ? vide Fe-
| lin.zucap,canfam gue 11,n. 23.de refti=
} f;m,C:Lput.‘iqlmn.r/crf S 7:405,166,8°197,
| b1, Malcard. concl, 351, mum, 5, Card.
Tufch. lzz. P.concl, 790, Rot. decif; 639,
22,3, apud. Farin. p.2.reccut,
| I
| ACTA fa&a coram Judice fecula-
ri,an & qualem fidem faciant coram
Judice Eccleliaftico 7 vide Capell.
Tholof. decifiigo.verf. item fuit quafi-
| 22, Abb.n.xo. Aretin.iz 21, Felin. num,
| 4. & Dec..go.cum [¢qq.inc. Cle-
yici g.defud. Card. Tulch. /i, A concli
L oj s 2. Maflcard.conel,33,m,24:8 concl,
149, Menoch. confi267. 4, 22,
X
ACTA fa@a in judicio fumma-
| rio,an & quando probent in plena-
irio?Vide (,fapl‘.fri tradt. de not
r, 28, & 29, remiffive Paul. Tufch.m
| fingular, lit,A.5,8. Natt.gz2.02.10, lib, 3
Gaildib.r.0bf 102, Mafcard. covel. 348.
| 2. 9.8 10,Card. Tufch.d./it, A.concliols
| 72, 7. ctn f:'rg. Surd. de 2, 2if, 1.

4

quaft. 12674, Valenzuel. confi2nma05.

o, wmemb,




XT. |
ACTA fada in judicio poffeflo- ‘
10, an & quando faciant ﬁdcm_m pe-
titorio? vide Put.decif 271, alids 160
Jiby.in corredis. Menoch. confC 366. 7.
12,88 12.40.€5 conf367. num 21, Chyi-
ftoph. de Paz7x tradt. de senuticap.32,
7. cum féd.
De Adtorum editione vazfrd Editio,

_CAP. XVI
De Actionibus in ge-
ICIC, V. 47274 AZeNS, agere, item
Obligatio.
A e =
Axioma. 1.
Agens & patiens debeneelle difereta, Ten
nihil agitin {eiplum.£ille 2 guo.i3.§. rempefli-
Vg had SC. 2l Trebell..
Il
Adtio & pallic in eodem Fubjedto nhon
i

7 e
I

CONCUITUNE.L. GRanIIE
¥ Omne Agens agit propter fineri, &ade-
um principalis Intentio divigitur. Rald. 2d/.
nLde fideicom.Sealigide plantis, lib2. pag.
Ar.Gin lib.. Theophraft.de cauf. plant.c.p E~.
lefta Seatigevea fubsit. de eaufa. voz. :
17, ’
ACTIO femel extindta nonre- |
vivifcit,Aguires 68.S.aream.§ ff. de fo-
ltsonib b funus 27, §.fedf padum, ff.
de pactis.l.eiedio 26, cum 1b1 notatis, C.
denoalib.alionthanter ffrpulan 83.
§.[acram, verf. nec revocars fl.de verb.
oblig. leg. Mievins 66, S. duoraon, ff. de
legat.2. Leg Trevedibus 77.abiglofi ff.ad
Trebell. tradunt Caftrenf. conf. 372,
Vifopuntio, lib. 2. Tiraquell. in b f un-
quam £, verd. (ufceperit liberasanion,C.
derevocand.donar. Gam. Lufit. decif,
1021 ginfin. Joleph.Se(le Aragon, de-
i‘lﬁz’j-?{ 9.Card. Tufch.predic.concluf.
tonntit. A.concluf s, pertotamyubi n,
§AP0ﬁSig110rol. concluf 85, .1, & feg-
(ratio eftyquoniam in vulgari Philo-
{UP?'<JI'l!rn axiomate habeeur; 4 pri-
Vatone ad habitum non datur re-
grelius, Anv.Fab, in ravional. adl. 1o.
.9.@;1::-; rem verf.) hinc propterea.,
colligit, quod fiftatutum liberet f-
dejufforem , princigalis  debitoris
perfona poteft haberi, eo iplo quod

Cap. XVI. De AFionibus.

2z

regulariterreftitutiontlocus fit, Z 93.
_G- & tf&:,{(}f

Exceptio 1. quod aliquando actie
reftituatur ipfo jure , & reflirutoria,
adtio dicitur, de quare et L..,§. winl. g,
§.2. 8 2qq.ad SC. Vell.

2. Aliquando officio pretoris; qui
ob fummam equitatem datreftitutio-
nem inintegrurm, vel obfavorem a-
gertis,putaminoris,Beelefiz;Reipub-
licze, juftt ablentis; vel ob odium do-
lofi,ablentis, terrencis, velfavorem
caufx obenormis{imam lzfionem,ant
aliam juftamcaufam, qna de reeft #5,
i Dipcff. & tir.Code his quie vi metttim
que canfc cusm feqq. ]

7.

Quoties zquum eft dariactionem,
&nulla tamenin jure reperitur, toties
concedituradtioinfadtum.

VI

ACTIONES fuas remittentibus
non eft dandusad easregreflus £ gue-
pittr.aS fi venditor.o ff de edil, edidd.
Lfin Cderem] I){gf;or.‘@ﬁ. quis Ttague
dnftit.de bonor. poffellicap. extransmis-
fa2.deventnciat. cap ex overz. depri-
vileo, eap.quarm perzcnlofuimt §.canf. 7.
quft.i. tradunt Tiraquell. de retradfa
lg.§..eboff. 919, Covars war, lib, 2.
cap,4.m0.80rd.decafi2z1, .13, Flamin,
Paril.dere/fanat benefic.lib.r. quaft, i3,
w8, Thom. de Thomafl. Zufloribus le.
Lsum,yeg,272. Mar, Antonits. var. vefo-
lut. lib.1a1,0q. Joan.Anton. Mangil. dg
Imput, quieft. grnwn,g.

FIL

Sine ‘adtione nemo injudicio ex=
peritur, necaliumcogere poteft. £, f£
pupilli 6. §.videssns 12,/ de ncpot. ge=
Risd.quoties,g §atemfs temporals. 2. de
adminyffrutor. tradunt Rom. conf- 22,
Propofite n.g, Anch.confil.ug.Pluriby
de canfisan pr.Jaliin L fiditin o1, 3 ffo
deverbor.oblipat.&in L pattum 40.
.10, C.de tramsa@ Mathelil, g 7.Ca-
(renf. conf, aro.#ife punito, nprinc.
l1b, 2. Alexand.conf. 150,116, 6. Cravet.
confugninprincip,Tiraquelinl. fiun-
quam &, verh vevertatur, nzar, C de
revocand. denat. Anton, Gomez, tont.

eft Saptus , fidejuffor eft liberatus,
nec rev_n-'ji'cit obligatio (i relaxetur. |
(Quodfemper verym manet, modo |
Iplo jure ngn revivifcere cam dica- |
mus.)

(Ampliatur haec regula 1. quod nec

2,047 .Cap11.1.24 Soarde Pace inprad.

Htom. 2uananst, nusm. 5. Joleph. Seffe A-

ragon.decif 159, m.2. Anton, Monach,
Elorent. dectf, 7o. mum, 2o0. Card.
Tufch. d, it, A. concluf; 106, %. 5. Cards
Seraphin. decs/. 649, n,2. Mar. Anto-
nin. varrefolut libz gefolut. y.muwm, 2, .
Pere-
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