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Difput. V. De Confeientid dubia,

it voluntas in illam fecatur,
_ . Refpondeo argumentum bené pfobare de peend
470 cognitd,aut debita cognofci, & r‘.‘lclla(fto proportio-
natd ; nam qui hoc dehGtum anhm_:m,fcfc tali poena
fubjicere agnofse debee ;& ficqui yalt antecedens,
vult etiam confequens , quod novit, aut nofle de-
bet ex illo fublequi. Non ita accidit quando poena
eft cxtraordinaria, qualis eft excommunicatio. Imd
licet in czteris peenis id locum haberet; non ita in
hac, quzcﬁm fitultima, & medicinalis,poftalat ul-
timamn contumaciam , quz finc pravia notitia de
talipeend dari non poteft. :
i Inftabis: Ex D. Thom it s.dift, 18.quaft.2. art.s.
quaff, 2.in hoc differunt culpa, & pcena, quod cul~
pE principium {it intra nos, quatenus omne pecca=
tamcft volitum ; peene autem fit extra nos, quates
niis ad illam non requiritur voluntas, imo de ratia-
neillius eft, utvoluntas repugnet; ergout poeena
incurratur, non requiricur illius precognitio. Rel=
pondeo peenamin feipla efle quidem involunta-
riam ;debere tamen effe volitam, faltem in causd, ut
incurratur , quia debet amari deliGtum ut eft illius
caufa, quod cft efle volita incanfy;ficque debetil-
lius notitia, faltem in cxcommunicatione przmitti,

7 Objiciesz. Sihoc effet yerum , fequerctur, infi-

deles, peenam inferni peccato mortali effe debitam
ignorantes, ab ipsi eximi; hoc autem non eft di-
cendum ; ergo nequeillud. ex quo ﬂ:quimr.Rcf—
pondeo negando fequelam; fiquidem pazna inferni
elt ordinaria, & peccato mortali proportionata.

i3 Objicies3. ExMatr. 18. ubi poteftas excom-

municandieft concefla, it quis habeatur tanquam
Ethnicus,id eft, excommunicatus,foliim petitur,ut
Ecclefiamnonaudiat; fed qui deliGum committit,
cui annexa eft cenfura, licer hanc ignoret, Eccle-
{ism non audit; ergo 8. Refpondeo locum illum
intelligendum de eo, qui Eccleflam non audieric
pertinaciter , & ultimam contumaciam habuerit ,
prout fupradiximus habendam effe , ut talis pcena
incorratut.

~ - K LIRS | L] r‘- .
7 Inferes:Ergo {oliviri do&i juris excommunicas

tiones incurrerent;multique hzreticinon effent cx-
commupicati, cim plerosque excommunicatio
latear. Relponde 1 P, Sanchez lib. g. de Marrs
d.32. nunt, 14, —woames, {1 inovincibiliter excom-
municationem ignoraverint, omnes illd minimé

ligari.

7 Hing fequitur prim , qu; dubius cft de pers

cuffione notoria Clerici , non teneri vitare per-
cofforem. Ica P, Hure. d. 1. de excommunic. diff.z:
niuin. 10 & cuin o Diana part. x. trait, zivefol. 71,
qui idem affirmant de excommunicato jam denun*
tiato, quamdin non datur notitia moraliter certa ;
quodillios excommunicatio firexprefsé & (peciali-
ter denuntiata. Secundd , qui dubitat ; fecfle ex-
communicatum , poffe audire Sacrum, & alia ex«
communicatis prohibita facere,; aliosque cum eo
communicare , ac {1 excommunicatus non effcr.
Ita Dianacir, refol, 66, Tertia, qua hatteniis di-
ximus de excommunicatione dubia; etiam pror-
stisdicenda effe de fufpenfione, & interdicto du-
biis , utpote in quibus czdem rationes militant, Ira
L. Snihe liba 1 decal, cap.10 1. 622
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SEGCTI10 XIL :

De Confcientia dubia circa Irre-
gularitatem,

¥ IeprcurTas . Utrim in dubio juris,
ALY autfacti dedeliéto , cui annexaelt irre-
gularitas, cenfendus quifpiam fit irre=
gularis. Certumn in primis eft, non effe
licitum operari contra irregularitatem dubfam ante
fa&am diligentiam. Iz P, Soar, tomo 5. in 3. part. d.
40, [k, s.amum. 12, P. 8al. 1.2.tradt. 10, d.unica [éits
13, it 164 & 155.?.5451519. {ibu 1. decal. Cap.10.7.37~
Primo, quia fic operans exponitur manifefto peri-
culo yiolandz irrcguiaritazis. Secundo ; quiaindu-
bio, an res it licita; &in dubio przcepti , nefas cft
operari contra tale preceptum ante adhibitam di-
ligentiam ; irregularitas autem incladit praceptum
abftinendi ab Ordinumactibus ; ergo &c.

Hoc tamen limitant P.84l. & P.Sanch.cit. dum-
thodo,dum hujufmodi dubium examinatur ,mag-
nam jauram quis nd patiatur fe irregularem repu-
tando,ut quia preteritocealio beneficii colequendi,
Ordinum fultipiendorum , antmagni lucri ; fiqui-
dem citm tale dubium nequeat jta citd examinari,
Iex non obligatin dubio cum tanto onere.Crertim
P. Sanchez cim non teputet notabile damnum
praterire occafionem fulcipiendi Ordines 3 hoc
damnum non excefaretabirregularitate,fi quiscum
pradicto dubio Ordines fufciperet.

Tot igitur difficultas eft, quando poft faBam
diligentiam, adhue manetres dubia, an feilicettune
in dubio, five juris, five faéti homicidii cenfendus
fit quifpiamirregularis? Variz funt in hacre fen-
tentiz Prima fententiatenctin dubiofive juris, five
facti, neminem effe irregularem in foro confcien-
tiz, fed exigi declarationem judicis , uthzcirregua
laritas incurrator. Ita Tanocent. in cap. Ad audien~
tiam, de Homicidioy P. Henrig. lib. 14. de Trregular.
€ap. 3. MMl 34 & o O €aP. 14T 1307 CAP. 15 M ds
& non improbabilem dicunt . Sear. tomos. in 3. p.

d. 40, feit. 6. num. 10, P, Sal. 1. 2. 1rat. 8. d. unica;
Jeét 6. num. 6o, . Rebel. de fust. part. 2. lib. 1. quaits
3, fedt. 2,143, Medin, lib. 1. fiam. ¢ap.ua. § 11 fine.

Fundantur primo,quiain dubio melior cft con=

ditio poffidentis; fed homo in prafenti poffidet
fuam immunitatem abirregularitate; ergo &c. Rel-

rondeo illam regulam non fuffragari in cafu irregu-

aritatis , fedin aliis 4 jure non exprefiis ; hicauzem

exprimitut 4 jure, ubi deciditur, in dubio faéti cen-
fendum effe quempiam irregularein, utex infra di-
ceridis conftabit, : g
Fundantur fecundo, quia ex Regul. In penis, d¢
regul. fier. in 6. peeng funt mitilis interpretanda
fcdirreguhrims eft deli&i poenaergd mitins eft in-
terpretanda , ftautnon cenfeatur in dubio contra-
hiin foro confcientiz. Refpondeo negando confe-
quentiam ;irrcgularitas enim, licet fit pcena, cim
tamen fit pena jure obligante in utroque foro ex-
px'c(fa, in illanon habet locumilla mitior interpre-
tatio,ita utnonobliget in utroque foro.
Fundantur rertid, quia textus illam in dubio fa-
€ti Ratuentes, videntur elaré logui in foro externo ,
utin cap Ad audientiam, de Homicidio, ibi : Fas cons=
penitinfungevePrashytero memorato,ut in facris Ordi~
#nibus monminiffrer : quaz vesba ad Judicem refcruz}'—
tur, ficque videtur exigiillius {ententia declaratoria;
it illa irregularitas in dubio cenferetir incurfa; er-
go &c. Confirmatur ex cap. Significaffi, eodéint tirs
ex quo etiam P, Pal, cir. probat idemaffamprumi,
. et
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286,

#. Hurr diff. 3. & 4. quos citat,, nion tamen fe

16 4

Recfpondeonégando antecedens quoad utrumque
textum citatum, ut ex dicendisconftabir,

Secundafententia docet in hoe dubio cenferi
hunc hominem irregularem in fore interno ; non
autem in externos/Ita Host eapyodd andientiam.cit.
fin & abi f - Andy. p 5. eAnion, fine. Anchar i
25+ Anan. fine. Sylvest, verbi Homicidium . q. 1. Ar=
il yerb. frregularitas n.8. & 9. Tabien. ibid.1. q. 3.
#iog s Mafols b 1.de Trvégal cap. 2.m. 3. regul
b 5. cap.sr.numao. yerfi Secando limitatnr Rodrig.
20im. L. fulitts CaP. 157. B, 3. Cardin, in¢ 1
Fiais Cite 1. 77, INavar. fin. cap. 27 1h 194 Ledefin
20 pi g 260 art, 2. tradt. de irregul. in 2. vegal, Phi=

liar. tomr, 1. d¢ off facerd. p.x. lib: 4. cap. 6. notab.z.

Fundantur,quiain foro conftientiz femper quis
videtur obligatusamplectiin'dubiis tutiorem par-
tem, cum inilla fequenda nollum fic periculum ¢
in foro auteémvexterno,quamdin deliétom non pro-
batur,abfolvendus oft Reus; cui in dubio potitis
qu{;m A&ori favendum ceftex Regul, 11, Cam ﬁe?:i‘
de regal. jur.in 6. ergo & Relpondeoillud prin-
cipium, & regulam effe veram , guandonon eft ad
]é:iuod;us peenam illam delifto ‘etiam dubio ftad
tuens, quale eft in calu homicidii, ut videbimus.

Tettid fententia defendic, hune in pradi&o du<
bio , five juris, five fa&i in foro Conlcientiz cen-
fendum effe irregularem, guatentls tenetur tatio-
rem partem fequi:idemque fimiliter in'foro quaf
peenitentiali, ubi non agitur ad peenam proprié
fed ut hic ab erdinum minifterio abitieat : fectis
autem in foro ‘contentiofo, nbi’ puré agitur de
p@naimponenda. Fundatur, quia peenain delito
dubio imponinequit. Tta «4bb, in tap. e A4 andiens
tiamcir. n. 2. & ibi Marian. Soncin.q. 3. m.18. Felin.
.. aAnan. i cap. Signific Refol. fustts
verb. Dubias. toeAngel, ibid. w2, st 7
Tabren. q. 2.0, 30 Fega 100, 2. fiit, cap. 150 cafttv 28
Hac amen fententia noftre non adverfatur, ut ex
dicendis patebit.

Quarta fententia affirmat in’ utroque foro cffe
huncirrégularem, five dubium fit joris, five faéti,
nion foliim ad effcéum querendi difpenfitionem,
& abltinendi A celébratione,fed ctiam ad efiGum;
ut Judex illum ucirregularem condemiiet, Ira Nis
var. cap. i quis auteiin de Penitn. 53. Covat.in Clew,
’ 15y M3 P Soar. tom, 5.in 2. p.ds 40,6k, 6.
#. . PoeAvil. 7. pod. 2. dib. 5. conclafcr, P, Hentiq
liborg.cap.zim g, P Vafs cap.z. &P d. 66,
cap 1 P Salv, 2.0v.8. d. il . 1g. B, 170,
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tur L. Pal, d. 6.de cenfr, puntt. 3. 1:6.
Fundantor, quia in dabio fa@idceiditar in cap,
Ad andientiam, cap. Significafli, 2. ¢ 'cdp. peninlt. dé
Homzid. i ratio ibi elt, quiain dubio parstutior
efteligenda , quod principium ut daturaleibi fup-
ponitur, & illi innitendo deciditur, hune eficirte-
gularem; fed fimileanima periculum militat,quan-
do dubiuavelt juris, nifi hic fequatar partem tu-
tiorept, repiitans fe ittegularem 5 ergo &c. Ref-
pondea negando minorem ; nam quando dubium
cft jurls, fumus certi non efle expreffam in jore
irregulatitatem , fed id jus dubium cffe ; hoe au=
tem clt fufficiens principiumad credendum , hune
non effe ircegularem, cim ifrepularitas non incut-
ratur, nifi fiv in jure exprefla juxea cap. Js, qui df
fent. excommn. in 6.
Nihilominus quinta fententia, quam ut proba-
biliorem fequimuz , fic diﬁf:ngl;it, Aut diubium eft
juris , nempc, quia non canftat irrcguluritatcmju,
reftatutam ¢ffe in eo cafu, & tuncin neutro foro
ER quis itregularis cenfendus s aut dubinm eft facti,

Tratatus]. ﬁ'béafogicw.

quiafcilicet certum oft frregularitatem eff jyre 142
luétam ineaeali & homicidii , dubiu
dué ocal, nempe homicidii , dybjym
tamen eft,anhicin eum cafum inciderit, nempé an
fuerie verus homicida: & runcin utroque foro ¢fk
cenfendusirregularis, Utrague pars eft communis,

Probatut prima- pars in dubio juris : Primd ex Pt
Ul

cap. is, qui'de fent.excommmi. in 6, in quo decidi-
tuc , ubi jus eft apparetis;, aut fimile,, non fuffi=
cere ad irregularitatem inducendam; edm non fit
proutfic injure exprefla; ergo 4 fortiorinan fuf.
ficier, ?’uanfdo jus-fuerit dubitim. Confirmatur ex
cap. dsentiamycap, Significafti,z. &

2 it el e R
. : Juibus ciim egularitas
in dubio homicidii, foliiminducitur in dubio con-
niillihomicidiiy ficds in dubio fa&i 5 ergo cim nul=
tum fitjus quod illam Ratuat i dabio juris,non ef
pio fic ftatuenda.

Probatur feeundo, quia Judex debet fecondim o8

jus fententiam proferre ; ergo fi'in foro externo
non conftet effe jusimponens irregularitatem,non
poterit Judex aliquem ut irregularem damnare 5
ergo neque hic in foro confeientiz ut irtegularis

damnabitur ; clim mitiGis agatur in foro interno,

quod eft forum mifericordiz ; qudni in externo, in
quoagjtar de punitionedeli&i Confirmatur, quia
in peenis iplo jure inflicis ; qualis eft irregularitas,
ipfemer delinquens eft ibi Judex, qui contra fe
fententiam proferr, & exequitur; ergo el integrum
erit in Conicientia), uti codémjaris principio, ug
ctim jus eft dubium,fe'potiusablélvar; quam dam-
net; ficque non cenfebitutifregularis in'foro con-
feientiz.

Probatut tertid, quialex non'obligat , nifi fue. )

tit [uflicienter promulgata ; fed dubitami non eft
lex irregularitatis (ufficientet promulgata ; fiquidé
einon conftatefléin jure cxpreflam; ergo &c. Ita
quoad hanc’ primam parteny tenent Navar. capi
1 quis antem 2 1. 36. de Penit. diit. 7.Covar. Cléntd
St furiofus. Delonicid: 1.p.n.3. PlaZa. de delict. capd
izttt Mena, Var gy, libs 1q. gon. 18, Sayr. tom. 1. dé
Cenfl lib. 6icap. 2. .16, & inclayi: Wbl ncapiizinizg,
¢ 22. Lud. Lopez 2. p.cap. 22, deirregall Podor!
2om, 1. 1th, 2. capitg. q- 0. finy &°q. . Pl Soaritom. 5.
Nz pod. £0.Jelf- s.m. 18, ¢ 19. &[S0 6. ammar. Pe
Saliv 20tralt 8 dounica, (610, 170, & 171 P Re=
bel. de just, p.'2. lib. 1. q. 3. felf. 2. .13 P, Falent, 4.
p. d. 7. q. 39, pundt, 2, motab, 3. quos citat, & fequi=
tuc P, Sanch lib.r, decall cap, 10, #.4 2. tenent etlam
L. Mol tr.z, delfuft d. 67 vy 5. P Lgid, .18
dnb. 1. deaviegul, P. Bagmy. dab. 2. m. 11, P Avil, pi
vod, 2. dub. g, P, Pal, d.6. de Cerlfirs pund. 2.0 7%
P. Reginal. P Filliu. P.Tolet. P. Sk, & alii, quosci=
tir, & fequitur Leand. tom. 5. d. 1. 4,15

Probatur fecunda pars in dubio fa&i: Primé; 291,

quia ita deciditurin cap. Ad audientinm. cap. Sggnid
fieafti 2. & cap.pennl, de homicid, quod climjuftum
fit, nee falle prafumptioni innitatur’, obligat in’
tirroque foro ; ficut obligat quacanque fex jifta;
erpo &e. Secundo,'quid in utroque foro idem ju<
dicandum eft, quando forum externum non inni=
titur fallz prafimyptioni 5 fed hujufmodi homo
damnabitur utirrcgularisin foto externojusta ho-
rum textunm decifionem ;& nonex fala prefomp=
tione,cim conftet homicidium effe dubium s ergo
{imilizer erit damnandus in fore interno Confcien-
tiz. Itaquoad hanc fecundam partem tenent Na-
yor. Covar. Plaza, Adena. Sayr. Ludon. Lopez., P.d-~
Kor, P. Soar, P. Sal, P, Ualenr. P.Rebel, P.Sanch. Pa
Pal. P.oAvil. P ol P.eLgid. P.Reginal ‘P Ban~
#y. Leand, & alii Tupra cit. Dian, p, 4. 17, 2. Refol.

52, Bonacing qu o e drreguls panish o 3o Titlalob.
fomtaty




Difput. V. De

pot 1. g diff 22t A o

Argaes 1, Textus proxime allegati vsdc_nmr

claré loquiin foro cx[‘cr’no,prc_u:‘ ﬂjpra noravimus
7281, ergo'in dubio {'ac‘ti homicidii ,dublmnsrlmr]
eft cenfendus irl‘cgu!ar!s » donec per fententiam
judicis dcc[arclurj.’if_‘ icregularem. Rc!pondco_,
licez irregularitas Lit pcena yefle tamen peenam talis
natarz ; ut non egeat judicis fententiiad hoc, ut
incurratur ; que doctrina colligitur ex cap. Sigii-
feattiy2. cirs ficenim ibiz A facerdotaly officio abitia
sieve deber ; yerbum autem deber imporear regulari-
ter prazceptums ergo fignum eft incurri irregulari-
atem in foro Conftientiz; & ante judicis fen=
tentiam.

Argues 2. Sitradita do@rina effet vers, feque=
getur; hoe idem dicendum effe in dubio fa&imu-
tilationis ; confequenterque dui?fml‘]tf.’m i an aIi;
quem mautilavetic, ceni‘cndu:‘:_'l effe irregularem in
utroque foro; fed hocnonvidetnr admittendum ;
ergo neque illud, ex quo fequimr. Relpondeo
primd concedendo fequelam ; nam- in materia ir-
regularitatis homicida, & mutilator zquiparantur

Aicenimin cap. Squisabftiderit dist.s5,mutilator di-

citar homicida,quatents mutilatio eft quedam par-
tialis occifio, nempe membri ‘abfciffi. Ira Gloff: in
Clem. i furiofus, de homicid. verb, <HWatilet. & ibi
Covars Rofel, verb, Homicidium . m. 1. Angel.ibid,
n. 3. Sylvefl. ibid. 3, q. 4. dicto 1. Tabien. verb. Irregu-
daritas 1.1, 5, eAvmil. ibid, num' 4. Navar. fim. cap.
27,1206, P, Henrig.lib. 14, capizon. 4. ¢reap. 14,
quos citat , non tamen {equitas £, Sanch lib, 1. de=
cal. cap. 10. He 49,

Refpondéo fecundd negando fequelam; diver-
faratio eft, quia mutilationon eft propri¢ homici-
dium ; jura autem in folo dubio facti homicidii
hanc irregularitatem ftarunnt, quaciim fit pcena,
&aded rigida ,non eft extendendaad dubium fa&i
de mutilatione, ciim odia potits fint reftringenda.
Ita P. Sanch. cit. P.Soar. tomo 5. in3. parts d. 40 [6cFy
s 142 Py Fillige. tradt, 1g. capiz. (™ .q7. P.Banny.
quaft, 4. de Trregnl P Pal.d. 6.de Cenf. punit.z fine.
Banacina queft.x de Irrequl, pundt. 5. num 4. Barvof.
in cap.eAd audientiam, cit, n. 4. & ahi, quoscitat 5
& fequitur Zeasid, tomoy. trii d. 1. q. 17: .

Arguess. Si quis in dubio fact: homicidii foret
icregularis, etiam jrregularisforet dubitans an jufte
occiderit in bello jufto ; fed hic non eft cenlendus
irregularis ; ergo neque ille. Confirmatur ex cap,
penalt. de Homicidio, ubi Przsbyttr pugnans contra
infideles in bellojufto damnatur in hioc fa&i dubio
tanquam irregularis. Refpondeo cum P. Henrigs
Uib. 14. de Irvegul, cap. 3, 1. 4. ad finein, & P. Sanch.
liby 3, decal. cap. 10, num. so. negando majorem
quoad fecundam partem; neque enimille foret cen-
{endus irregularis; fiquidem cap. Ad andientiam, ¢
edp. Significaftl, 2. de Homacid. ftatuentia hang irre-
gularitatem in dubio faGi homicidii fub ratione ho-
micidiinon intelligunt occifionem juftam , qualis
eft, quz fit in bello jufto ; & qualis eft, qu it ab
homine, five laico, five clerico in fui juftam defen-
fionem ; nullusenimin hoc cafi fic iregalaris , ne»
q_ucin foro interno , neque citerno , ut cum mul-
tistenct Leand. toimo 5. tradt, 2, d12. quest. 1. ¢ 2
?t[l_ ‘lder\n afficmat de occidente miniftros juftitiz ;

1 mlul;le conenturillum injufté occidere, aut cape-
xe, ueinjufic occidant ; idgue etiamfi fefat cos cffe
in peccato mortali: non tamen teneri fub moreali
illos ﬁcm]_gﬁé nvadentes occidere, ut e defendat.
Tta cum aliis Leand, ciz, gegi 6.8 7.

: Neque obftat Cap.penilt, de Homicid, quia clim
ille non pofier proprid many pugnars ; urpotd

Confeientii dubis, 164

Prasbyter ; Prasbyterisautem’ fit’ prohibitum , fi-
cut & aliis Clericis; pugnare proprid manu, dabag
operam reiillicitz, idedque tanquam itregularis
damnabatur. Quod autem Clericis fie prohibitum,
non jure Divino,, ut aliqui Canenifte affirmarunt,
fed jure politive, propuid manu pugnare , conftat
éx cap. Clerici, cap. Qrcung 5 13, 4. 8 caps e Cleri=
¢iy vel s Monacht, & capy Ex multayde Foto, § ults
lcncnu’]ue cum D, Thowm 2, 2, queft. g0, art.2. De
Anton, 3. part. tits 18 P. Soar. d. 47 felt Bontimags
& de Charir. d. 13 [éCE. 3.Sayra libo 6. cap, 1g. it 1o
&' 2. P. Henvigulibitss cap. 130 P Filliug, trach. 19a
capyio. Poebgid. doaS.cap. 10, & num. g7, & d.30
dub.6.n.86. P Turrian. P Paki de Cenf.d. Giptin.ige
§. 5 ¢ tomol, d. 5. tratk, 6 punck 8.8 olii, quos ci-
tat, &ulequitir . Leand. tomo 5. 15, 2:d. 7. giaft zo5.
qui ctiam quaff. 106, hanc prohibitionem extendiy
ad omnes Clericos,etiam in minotibus conftitutos;
&ad Religiofos Jaicos ; dicitque obligare fubmor-
tali Clericos in. facris conftitutos, alios verd at=
tento [olo. jure communi, ex confuctudine autem.
nec venialiter peceare; pofle tamenPontificem cum
omaibus difpenfare., ficut difpenfare potelt in om-
ni preceprohumano, & Ecclefiaftico.

Difficultas2. Uudmy non folim in dubio faéi
homicidii; fed etiam in dubio. aliorum deli&orum,
quibus adjunéta cft Irregularitas, debeat quis in u-
troque foro {e habereutirregularem? Negative Ita
DNavar. cap. Si quis autemsy depenit, dift. 7. num, 41
P, Soaritomo-s. 3. pare. d. 40. (el c6. anym. g. Pa
Sal. 1. 2, tradl, &, d. unica, fect. 18. num, 168:Ps Sanchs
I, 1idecal.cap. 100 num. 48P Avil. pi7. d, 2, dub,
saconclufiz. Po egid. d. 18idubs 2. numizz, P.Hen
¥8qs liboig caps 30 nume 4. PPal o do 6 punid.zin. ge
P.Laymlibytrait. v, cap. 5.8 4. num.3. Dianap.4.
tr. z.vefol 52, & alii, quos citat, & fequitur Leands
rome sutrathy 1od. 1. gaaft. 18, Probatur primd, quid;
ex cap. Isy quiy de fenvenr. excommun hullo modo
mmrahftu]'irrcg::iaritus,m'{i in cafibns in jure ex-
preffis; fed in jure, ultra cofom homicidii; nen eft
expreffam in dubio faéti irregalacitatem incuri ;
ergo afferenda non eft: Confismarur;, quid in peenis:
mitior pars eft amplectenda’; fed hzc et mitior, 8
finavior ; ergo &e.

Probatur fecindd, quia in dubio deliéta: omnia
jura clamant Reumablolvendam effe: Regul Favo-,
rabiliores, 168. ff. de vegul. fuy. & Reguls Gam funt
1%, de regul. jur. in 6. ubi Gloff, verb. Cam funt, ait ,
ex quo A&ornon probat deliGtum, Reum efleab-,
folvendum ; fed quoties factum manet dubium,
marnict deliGtum non probatum ; ergo tung abfol-
vendus eft Reus;liceralia pars fiv etiam 2gtic dubia.
Probatur tertid , quiain: dubio juris nemo cen-
fendus cftirregularis, ut fupra diximus: num, 288,
fed're bené perpensd, hoc dubiumeftjuris; fiqui-
dem dubiares cft;anjus in aliisfactis prater homis
cidium, quando hzc dubia funt, ftatuerit itregula~
ritdtem ; ergo in- hocdabio nullus cenfendas eft
itregularis,

Oppofitum fentiont Panormit, in cdp. (Ad audien-
rigin, de Homicid. num, 2.  Marian, Soucin, ibid.
w8 Rofeloverl, Dubias .1, ngel, verlyDubitsits
Sylveft, ibid.quaft, 4. mum. 7; Tabien: queftez fum.3.
P Pafga. 2.d.65. cap. 3. munt. 12,67 9. & d. 66. cap.1a:
per toruim PoAZor, tops. 1. libs 2.cap. 19 qust. 10, finse
Covar. in Clem, Si Furiofus, de Homicid, 1. part.m 3«
Lud. Lopez 2. part. cap. 2z, de Irvegul. Sayr.tomo s
liby 6. de Cenfar, iib, 6. cap. 2. 11. 16. ¢ in clays bt
Cap. 13,7, 22, ¢ 24, P, Palent. 4. p. d. 704, 19-pun. 2,
notab. 3. P Eurt. d: 15.dub. 1., de Trregul. diff. 4.0 19,
& alii,Pro,guibns; Objiciest Lexzquamyis peenalis,
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ndenda eft ad cafus fimiles, inquibus invenitur
ario exprefl in lege , utdocent Abb. cap. fin.de
Referiptoantm. 1. & 11. & cap. Nibily de Elell, .9
Covar. Abfamater. 2.parts §. 4. MUt 7a S)'h*rf[f.
¥erb, Lex, quaft. 18. 8 cum aliis P. Sanch. lib. 3. de
Adatr.d. 22, i 4. Sed in dubio alterius factida-
tur cadem ratio , quz datur in dubio facti homici=
dii ; ergo &c. Relpondeo negando majorem , fi
extendenda fit ad paenam  incuerendam ; fiquidem
lex quoad peenam incurrendam pon pendet omni-
nd iratione , fed etiam ex voluntace legiflatoris ta=
lem peenam fatuentis, quod maximé proceditin
irr:gul:u'im:c,quam caps Is, quts de fent. EXCOMIMUT,
ftatuit non effe indutendam ex rationis {imilitudi-
ne, nifi fic in jure exdprefa.

Objicies 2. Lex, quamyis peenalis, fi fit lataina-
pimarum favorem , nempé ad vitandum peccati
periculum , non cenfeeur odiofa, & reftringenda,
{ed favorabilis, & amplianda, ut docent Hof?. cap.
penult. Quifilii fine legstimiyfine, & ibi foan. <ndr:
B, §- e Anton. nam. gu Anchar.num, 5o Abb. n. 5.
& 6. Henvic, num. 10. Nevo ngni. 7. 8 com multis
aliis P. Sanchez, lib.vade Matr, d. 29. nuint,5. Sed ta-
fis eft hujulinodi lex ; ergo extendenda eft ad calus
non expreffos. Relpondeo majorem non poffe
procedere in lege inducente irregularitatem ob
rationem adduétam proximé : praflertim, quod fe-

uendo hanc partem, cullom fic anime pericu~
lum ; fiquidemin hoc dubio porteft quis valde proa
babiliter credere ob rationes adduétas fe nonefle
irregularem.

Objicics 3. Pontifex decernens in dubio fadi
homicidii qucmlibct reputandum efle irregularem ,
pititur illi principio: In s tutior pars eff eligen=
da 3 fed hoc principiom -aque inaliis materiis,ac
in homicidio procedit ; ergo &c. Refpondeo Pon=
tificem non inniti ei principio tanguam necefla=
rio obliganti in omuibus matetiis , fed tanquam
principio, quod obfervari maximé decet Unde
Jicer hoc principium commune fit omnibus ma-
teriis,in quibus confilium prudentiflimum eft par-
tem tutiorem fequi, quia tamen in irregularitate
homicidii efficacilis procedit ob fpecialem inde-
centiam , quam fecum affert ilqmicidi_U|n in (;lgnk
¢is, ided difpofuit Pontifex; utia dln‘b!o homicidii
cenfeatur quis irregularis, quam difpofitionem ad
alias materias non extendit, v

Objicics 4 Pontifex attentd illorum testuum
decifione , non videtur novum aliquodjas ftatuere
cirea fpccialc dubium _fu&i homicidii, fed quod
zquitati, & naturali ration conforme eft declaras
re 3 atqui declarat tutiorem parterm efle eligendam
ergo in omnibus materiis eligenda eft. Refpandco
nezando majorem ; ibienim non declarat » tutios
rem partem effe cligendam nc_ccifur:b 3 fc_d {up;\qor
nens tatiotem patrem cx confilio fequendam effe ,
flacnic dubitantem de homicidio cenfendum: eff
i,r;ggularcm. Ita P. Pal.d. 6. Cenfur, pun. 3. na io,

SECTIO XIIL

Aliqua circa pracedentem dociri-
nam deciduntnr.

e

IerrcurTas L. An qui caufam abot-
siis prebuit , cafu quofit dubium , an
feetus fic animatus , cenfendus it he-
micida, & irregularis? Affirmarive. [ia
Navar. fuim. cap. 27, . 223, Joait.
Audr, cap, Sicuty 2, de Homicids pum, 3, ¢ ibi Abb,

Tralatus 1. T

i

ologicks:
#. 7. Cardin, eAnchar. Ananias ni, 7. Soncin, capt
Ad audientiam, de Homicid, G 36, . 217 Sylyest
1';')'['. Aborfus fin. Lede[m.tr. de Frregal. fol. 2 é;.!'.i;E:
liavch, {Ec off. Sucerd. tom, 1. p, 1. lib, 4. Cap. 11 notal,
a. Rodrig. toms. 1ufum. cap. 175. 5. 2. & cum illis p.
ﬁ;.!i:(b. lib. 1. decal, ¢ap. 10, 7. 23, quibus addi pol-
funt Sor.in 4. diff.25. q. 1. Sayr, lib. 6. CApTS. 1 g.'
PoAvil. po7, dy 2, dub, 5. concluf.v. P. Henrig, Capaze
# g lit. G Barbof, in Colledtan. tom, 2. b, 5. tit, 13.
#.15. Dian. P Bauny, & alii, quos citat, & fequitue
Leand, tom. 5. tracl.2.d.11. g. 10, contta Monra,
GomieZ, Gibalin. P. Prapofit. P. Pellizar. quioppoa
fieum tenent, & dicit probabile Dian, p. %, traft. z,
&efol.16. Probatar, quiaut fupra diximus cxcap,
Ad audientiam s cap. Significalti 2. ¢ cap, peault. de
Homicid, in dubio fa&ihomicidii cenfendus eft
quis homicida , conlequenterque irregularis 3 fed
in propofito cafu , qui prabuit canfam aborsis, eft
dubius dubio faéti homicidii; ergo cenlendus eft
irregularis,

Hincdedugitur primo , illicicum effe procurare
aborfum feetiis, etiam non animati ad tuendam fa-
mam, authonorem feeminz etiam nobilis , ut do=

s

cent P. Azor. tom.z. lib.1.cap. 4. gueff. 1. PuSan=

chez de AMatvim. lib.g. di 20.num. 20, P, Tanner. 2.
2. d. z.queit. 8. dubs z. num. 58, Py Lugo de Fuft, to-
170 1.d. 10, . 130. & alil. Non tamen qui ita abor-
fum feetls inanimati eanfarer, célendus eflet irrcgu-
laris; fiquidem non cflct proprié homicida, cum
hominem non interficeret. Ita ex cap. Sicut ex litre~
caram, de Homicid. cap. Quodverd, 32, quast, 2- I Di=
yus,ff. de extraordm. erim, & L Cicero. ff, de Penis
tenent Doctores. Mazimé autem , & homicida, 8
irregulariscenfendus erit qui canfavitaborfum poft
guadrageflimum diem 3 conceptione; fignidem
turic etiam in dubio, an feetus fitmalculas , vel fee-
mina, przfumi debet mafculus , quateniis natura
femper,quod eit perfeius, intendit; mafculus au-
tem foetus (ordinarié loquendo ) eo tempore per-
ficitur, ut animetgr s quando verd feetus prefumi-
tur animatus, debet quis reputati irregularis, &
homicida, (i aborfum procurer,

Deducitur fecundd , quanda alind non fuppetit
femedium pro falute matris tuenda, licitum efle
procurareabor{um feetlis inanimati tam indire@e,
quimdire@¢ ; fiquidem intali calu fataselt quo-
dammodd aggrefior 4 fen caufa efficiens mortis in
matre ; ficque natwralijure , & abfque periculo it-
regularitatis, licer illum expellere , fi non dum
firanimatus. Ita D..daton. Sylveff. Covar. in Clemts
[ furiofus de Homicid, Navar..Aragon.Sayr.P.Hen-
7iq. P. Reginal. Py Layit, Po Sanch. lib. g. de Matr.
d. 20, . 20, & alii, quos citat, & lequitur Diar. p. 34
traét. 5. Refol. 11 & po 5. tradt. 14. Refol, go. Imo
idem dicendum eft , licét jam feetus fit, animatus,
dummodd remediom tendat dire&é ad fanitatem
matris, folim autem per accidens timeatur foeuils
occifio. Ita P, Sanch. Navar. P. Lefl.lib. 2. dejaff-
¢ap, g.dub. 10. P.Fafq. P. Lugo,Sayr. & alii, quos
citat, & [e:]uimr Leaud. tow 5. 1%, 2,d 11.9. 4. ;

Deducitur tertio , quiaborfuin feetlis jam ani-
mati dire@? intendit, & caufar ; homicidam , & ic-
segularem effe; & fiab ulterokp_aréte ﬁ;u,h_abcrc‘c_ir-
cumftantiam parricidii; punirique hoccrimen dju=
re civili pcend ordinatid homicidii, fi dolo ; extras
ordinarii autem, fiabfque dolo commiztatur ; fi-
guidem qui aborfum :1_1!§ETJIEHI=“ C?'.lﬁt- vere, &
proprié commitzit homicidium; quia Vcré_, & pro-
}:rié hominem eneccat; homicidium cnim a c2-
de hominis.dicitur ex cap. Homiciditnz , de peniter
diit. 3 & s Homicidiumy 23, qucft. 5, Ita ompes
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