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Axiom.
Hinc igitur Colonus, Depolitarius , Commoda-
tarius non poteft rem ipfis traditam ullo titulo
ufucapere. corf. Brunnem. 2d L.z C. de prafir,
39. ann.

Limita, ut procedat, nifi extrinfecus accefTerit
fattum, exquo pofleflio fit immutata,

CAP. XV.
De Caufz cognitione.

Axioma I

Quicquid ex caufa fieri debet, id canfie cogni-
tione opus habet. L in canfic verb, cognita caufa.
I depninor. Wefenb, confil. 7.5 7. Siquidem
caufe cognitio a jure nature procedit; vt it
Bald. in L, judex, C. commin. & epifi,cum Lex na-
turz fuadeat fine canfa alterius jus tollengpm
nonefle, /. 2. fF. de his qui funt fuijur. c. fne cul-
P4 24, de Reg. Tur.ind, quo pertinetquod Apo-
ftolus Paulus 1. Timioth, 5 .admonerjudices,nea-
liquid faciant fine prajudicio, h.c. fine caufe co-
gnitione & diligenti' examinatione.  Verfaeur
enim cognitio in andiendo partes o confideran-
dojura ipforum, uraicSocin, jun, casfl 32, num.
26. vol. 1.Cephal. conf. $9. num. 3.vol.1. Eague ita
demum fiunt, fi partescitantur , eoram jura aus
dinntur,ordojodiciifervatur,ffatutntur termini,
& hincinde deductintur exceptiones & replica-

tiones; ut fummatim hzcelt complexns Me-
nﬂch.rm{_f’ 829, num. 1. vol. 7. & 1arb. jud, ig.
Etinfpecie quodin caufe cognitione defideretur
antc omnia citatio partinm;traditGozard corifi s
num. 15, & confs 9a.n.3. - Hincelt utjudex fine
cauf® cognitione procedens non cenfeatur ju-
dex clle, fed privatus, ac proinde eiobediendum
non fit,Felin, ine. Ecclefia S, Maria col.12:de con-
fiir.Hyppol.de Marlil, in fuua pract. . ficceffive,
.3, dicens ; quod judex non ebfervans juris
ordinemvel debitam confuetudinem redigatur

ad inftar privatinecjuvetur ratione officii,cum

inillud deliqueritcontra naturam ipfius officii ;
quam ob caufam cafus dicitur i!l[n“ths & ino-

pina tus,fi ordinejudiciario non fervato proceda-
tur. Natta con/e 45, #us. 22.v0k 3. quo accedit,

quod voluit Bald, in/. litas fuflinm z2. 1'r:7ﬁiﬂ.ﬂ‘_

Ie his gui not.iafam, Judicem,qui extra ordinem

Yo. Unde Bald.7»
7

4
lwa‘ucc\ii‘:,:}ic'pmcc.’icrcdcf. )
Cols foimjuria fou furtun . & it
depac, zen. 2 Qued cognolt
ne non fervatd, fitjus alterivs auferre,  Exquo
decretum interpofitum fine canfe cognitionc.
nullom effe concludunt Bart. & Salicet.in . 1.C,
(i adverfidonat.vid. Vult.inrer Confil, Marpurg,
conf: 21,10 121,000, 3,
i,

Caufa cognita dieitur ubi princeps decretum
interponit, L. e bi. 8. vgle igitar ff. de 'I'rvrm[.‘
Dec, conf- 03, quod procedit, fia principio,lecus
fi ex poftfacto. ibid. n.41.

CAP. XVIL

De Caufz continentia.
Axioma L
Caufaibi finienda,ubiagieft coepta fubs acce-

HUPI0.

> juris ordi-

34

Lib IIL.

ptumzo.ff, de judic, necpotelt caufafemel de-
lata ad judicem, qui partibus boni viri fungirur,
Bart.in b, focietatem. §. arbicvorum. num. . [f.
profoc.per L continums 137, §. cum ita 2. de Verd,
Obl, L. vir bonus 1§ judic. folv. ploff. incap. potwit,
inverb, tutors,extr,de locat. ad arbitros revoca-
ti L Etfii6., 8. fin. cum, I, feqq. devecept, arbitr.
Welenb. conf, 66. num 17. p.z. quod procedit et-
iamfi partes haberent diverfosjudices,vel qvoties
ad diverfas jurisdictiones pertinet. Specul. vir. de
alk feu petit, §. fuper petitionibus,num. 15,65 de
compet. judic,addit, §. 1. num, 35, fac.l. emwnes g,
C, arbitr, tut.l, cognitio §. §. fi plures. ff. de li-
beral.canf.nedum in civilibus L wallizo, C. de ju-
dic, verum etiamin criminalibus, /. gui de crimi-
ne 9. C. de accufat. Farin. 1, confl §5.num. i;4.
Mynfir.0bf: 97. Gail, 1.0/ ;2. imd & in feuda-
libus, Bald. ¢. 2. numm, 13, de contr. fead. ap, par.
term. 2.f. 10. Welenb. conf. 41, numi4d. Gilman.
4. 00l 28 num. §. &5 g.

Ratione enim connexitatis & conjunctionis
caufz ac difpendii incommoditatis & perplexira-
tig evitandz-ad eundem judicem iri deber, adeo
ut quicognofcitde uno, poflic & reliquum co-
gnofcere, nec opponi pollit regulariter exceptio

incompetentiz, Bald, i /. cum Papinianus. C. de
Vfentent. Felin.in cap, pratevea verf votaq

delrg. dummo apax

tionis incidentis quaft cap lator.5.qve
[int legitim,  Hincdenegaridebetei andien-
tia, quicaufzcontinentiam dividit, Coftal. ad
L, jfe de gquibus reboad eand.jud. & judicis ar-
bitrio puniendum reliquit,Menoch. 2. arb.gusff,
7

Hoc tamen limita, 1. fi tempore divifionis ni-
hil fuic oppofitam, Felin, cap. ke, n. §. dejudic,
Menoch. 4. caf- nurm. 20. 2. quan tor & reus
eflentdiverfi fori,Cravett.con/. :
deMarch. guaefl. 77.n0m, 4. p. 1, 3. qu
conventus ellet contumax.Jafon, i 4. L nulli.
| 6.verf. 7. 4.quando judex non haberet jurisdi-
! tionem fuper toté lite, tunc ex neceflitate opor-
et dividere , & alterum adire, Menoch. 4. caf,
ama 22, § {1 juramentum intervenifler in pro.
miflione, tunc uterque tam Ecclefiafticus &
Laicus adiri po afon., d.rum, 6. 6.11 pro-
cederetur in Executivis, Menoch. 4. caf; j7r

. ZJ".

Franc,

L

CAUSA continentia dividi non de-
bet, Luulliro. C, de judic, cap. fin. de re-
ﬁ'r.r'pr. Bart. in /. cum quenn temere 70,17 iz
principii.ff. dejudiciis, €5 in L4 Divo Pio 15,
§. r.mum. 2. . de ve judic, Bo€r. decif. dg.
nnm. 24.€5 25.Lap. alleg.79. In Dei nomine.
num. 7, Menoch.de arbitr. cafic 371, num.2,
cumt 9.5 conf.zo.m 1. Alex.confds.  In
canfa. num. . i, 7. Cardin. Tulch. 4. 2om.
1. 4it. C. concluf. 150, € tom. 2. con
ubi limitat in caufis dividuis, Mendez 3
Caftro inpraxi Lufit. lib3.c. ;. nymaz.Alex.
Trentacing. vaz.zefolut. lib.y.tit. de judic,
refol. 3.4 mum . Bernard, Grava. adprati.
Cameré

if- 976.

A



GCaners Bﬁper.ﬁ&. h.:‘w'h‘.f. 32 ‘
Borell. i fum, omnisiiz decl]. tom. 2.154.33-
aunt, 290, Joan. Matia. Novar. sz praxze-
lfﬂ.{fﬂ.'tl‘f.ft._ﬁiﬂ. g{l!i_‘fﬂﬁ. S -,"{,?, 1. BuiA &
Mari Giurba carf. crim, §o. i, 20,

CAP. . XVIL
DeCautione,, Cautela.

Axioma I

Quoties res , de qua litigatur i:fcerra cft, &
indefinita, toties cavendum Hdejufloribus; qvo-
tiesverd certa, toties pignoribus, :

Ratio : quia pignorum certa zftimatio c]_l:
ergd fi incertnm quid petatur , illa non .zdumj
tenda , cum alioquin facilé ledi posficille, cui
per pignora cautum, Traergo Tutore jufl

ribus cavere tenentiir /. 4. §. 4 rem pupi
parz for. quia imcertum eit, quantum damni
fint daturi,

Declar. Moribus tamen inrebusetiam incer-
tis pignora in {ubfidium admittuntur. € PP,
7. Confl. 5. J-’r.‘,f. 78 in Pr,.Crim, P.3.4. 112, n.15.
Conf. Habm. ad Wefinb, - quifatisd, ag,

Ik

telt; totics ad juratoriam cautionem non ad-
mittitur, i

Ratio : quiacautiojuratotia faltem eft fubfi-
segulariter concella £ 17..C. de disnit, C
queigicur hod
repetice poffe fdejufforem, ille fub hic cau
me critadmittendus. Nov.s 12.6.2. € Nov. g,

Declar. ut praprimisprocedatin adtore,con-
traquem non facilis eft fuge fufpicio, {tous eft
inreo, contra quem facilius areftum decerni po-

s ’

el

I

Quicangue bona immobilia jure dominii di-
tedtivel utilis fub codem principe poflidet,ilte ad
fatisdandum non compellitur 7, /2 ;
quifatied, cog,

Ratio: quia in hdc deficie fuga fufpicio ; ob
quam prazcipue exigitur fitisdatio.  Nec diffi-
cilishoe eafu ft fententize executio,

Exempl. nonergo fatisdat Emphyte,
4~ B & nechujus exemplo vafalins, fi
s propricarins nee obaracus. ¢
65 def 1g, EcontraﬂlriadarL:ﬁtl“ruu-.
i..h". §ut. Sz creditor Pighoratitius, 4.4 §. 2.
hinon ha‘bcm domininm direftum vel u tile
:‘crrr::af@m nana_mJ‘it:::' poffident. 4 2, . ;

deqiir vl amite, Poff:

Dccllar. utpru:cdac.@) in civiliter
busutin annuis reditibus,
Aefibiag. & o,

L1 15 16

arius d.

o -

immaobili-
15, Carpz. d. Confl.s.
catioad rem im n:(f‘é:‘}g::}uc[:': h:»rtndj rc% \'En‘r}i-
(2) utpreprimis p"““"“’”- 5. 8.4

UEPrEpTimis procedat in cautionc dejudicio
, s Tonttiamin cautione d¢ judicato {olven-

do. Conf. .
- onf Diflurario Dn. Lanterbachii ad d 1 fo:
evidym, az achii add | fi:-

& 23.Camill. |

| fer. £/

Cap.- XFIL. De Cautione. 103

7.

Cautionis vocabulu
pitur deidonea; v. c. qu
loficy
verfa
r?'m.f
nea enim cautio in Jured
sus. L. fForidndato 5o, Gaalte

iLege prolatum acci-

.i:t:’i:ﬂis,

ficitur quadit datis fide-

ri:2h jf. de judi [ in.perb. compet:
Quanquam Bald. 2/, smuiverfa. €. deprec.

off. qua cautiogidonea & [ufficiens finjudicisar-
bitrio relinguat, rer olo cap. i prbl 0. 412
eloff 2. deconverf corjug. Didl. tamen AntCor-
b cantio. incipit cantio fim-
perfa. malé

fel
s i
pliciter, u
{enhl
ravel fd

aldumind./
i

, quia cautio ido
Hbrculwtﬂ-tﬂlur, exd.

comm, diberr.  Stitaque vel fidej
gnora praftare debitor potelt, ejus il Flf,'c'?*;<)
quornm alterum preeliet. cop. 77 alternaz
deReg. Fur. Nonergoelting itrio,
in electione debitoris ; quare, inquit, i debitor
fidejuilorem idoneum praflitetic, non poterit

£ 70

licis arbitria, fed

uoties alio modo vir honeftus cavere pe-|

diaria ; neque cuiquam niff illuftribus perfonis |

cum recufare petendo velle pignus dart, fubjicic
tamen Baldum loqui & intelligi pofle , cur
idoneitate dubiumeft, quoniam judex tunc ar-
bitrari poterit dicendo, volo quod des pignora;
& non fidejullores, Menoch. 2, arb. judic. caft
A od hec expolitio proprie ad clau-

1C

Y# .5

0
s ppm b ! BN - -
de re tractabitor amplius,

ui promovetur ad officium publicum , ma=
¢ quod in adminit}

Honepecunie confiftit
latisdare debet: adedut cantione non prafiicd
frafta poftulet cautiones approbatorias £ 4. C.
de murilegut, ne quidem polt geftumjam offici=
ume L 6. §. 1. de muner. v, G de debir. Cie, &
hoc, licec compulfi fierine ad adminilrarionem
1.f-§-f. ad municipal, Curator Calendarii ta=
men ex inquifitione darns non cavebat/. Jine §e
7. de admin. rer, adcivir; perein, Hodie omnes
officiales quidem juramentum praftace: {c pro
juttitie ratione injun@am fibi follicinsditrem
s 1 16.C. deeropar. smilie anp.non ta=
sdationem praftant, praferiin
ncipe, aut fi locopletes cledti fin
deant. Perez, C. de M
feqe&mes. L7, C.defi Brtisr
& raré hodié, fed minu

men emne

conitituria

cnes

alesnon praftant Cautionem, Perez, Cde
peric, Nominat. o, 8,

1248
Cautio ab initio hon petitapo
Hinclicer Filcus ab eo,
lem in Emphyrenfind p ;
nem pro canorie exigere debeat
patrim. Sitamen ab EWPE
retgnto exafla n

4 cXigi neqvit:
1 patrimoiias

cuta i poflc
on fuerit cautio,non ided i fin=
dus auferendus, fed divturnitace temporis defen:

ueexzat volym, g, defue,

ditur L 12, C.

D
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