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Cap. X. De

X'

CAP.
Emergere.

EMERGENS novumnove indiget au+

Ewmergere. 225
Amplia tertio in materia probatio-
num, Nam licet poft publicatas attefta-
tiones & didicita teftificata ionadmitta.
tur nova probatio,tamen fuper emergen-
ti denovo bene admittitur. Clems. 2. de ze-

silio, & inrebus novis novum eft reme-| gijus, Signorol. conf. 23,1411, 6, € 7. Ma-

diurm & confilinm !11ggercndum, [0, §.

1,1 qi fatssdar. cog. L. nan edl.iz. ff-des

sransaid b illed gvo13.§.4.ad Trebell. l.f._
:'ﬁﬁ'?f._ffgv'ﬁmtﬂ'dfﬂfm[- ‘?5’,{ anznal Jl.0.in :
prove,[f-de ventre mfpiciend. . de atate 1l

§.excanfa.§. i deinterrog.action. Lfe jure

2., de legak. 3.1 mater decedens . [ des

inoff. teflam, {. oratione 7. 1. de fs;:m‘. cap.
[ de in integr. reflst, minor. | Vid. We-

fenb. 5. confs 235 mum.31. | Petrus de An-
char. conf. 84. Domina Azoling. #.5. Ro-
man, i LT vero., §.de vire. n.83- I [olut.
wiarrins. Rolandus A Valle confC2, natinisgs
cum [e9q. 1ib. 2. Cravett. conf. 264. 7.5.&
¢,ubi ponit plura excmpla, Thomas de_
Thomallet.in florib.reg. 248, ubi intelli-
git, gvando accidentaliter & inopinato
aliqvid novum emergit, Surdus conf. 418
nuzzp. Cardin, Tulch, praét. concluf. torm,
3.6t E. concluf 145 per totans €5 lit. D. con-
cluf so2. numm.36. Anton. Monach. E#-
eenf. decif. 21, mum. 32. Gonzals ad reg 8.
Cancell, gloff. g nunt. g 7. Otav. Glorit.re-
fponl 1 pars. s mum. 221 Nova enim res
povum confilium capit, Ancharan, confi,
202, Ponilum anins, pem.a2.& novis tor-
bis nova convenit antidota praparari,
cap.caterum. de juramento calupmnia, Tes-
faur. Pedent. decif.230. nnm. i1, coom [e47.

Amplia axioma in conftitutionibus,

gve tenduntad noxam ;namex [uperve-
niente caufa ab eis recedere licet, Cra-
vete. d.confil. 26 num. 5+ Anchar. 4. conf.
&+ #. 4. Rolandusa Valle 4. conf 1. #1350
lib.2, & in padtis Auchar. 4. ». 2, & in.
omni promiffione, etiam de non offen-
dendo, Cravett, 4. confl 26,4, #um.a4. & 6.
ubietiam in locatione, in legibus & fta-
tutis, item & in reftamentis. Anchar. 4.
207]-84.1.3.8 4. Roland.a Valle 4. conf.
L5, Cravett.d, cosfs 2647 2 QN idem
dicuntin juramento.

Amplia {ecundé in privilegio, ut pe
Anchar. 4, conf 2.4, #.4. 65 5. Cravett., 4.
‘Jﬂﬁaﬁg w5 RolandusaValle 4, conf;
L. W &5 [egq, nam {i’ tendit ad ini-
qrum,velincipit effe damnofum, noneft
obfervandum; Rolandusa Valle . confit.
B 58 & 1o, fih. 2. Menoch, conf 350,
211,27 Bardel. w’?f.:z. #uwlo. Cel Barz,

decil. g aum, §. Oay. Glori j
o lid. g, §, v. Glorit, 7¢/p. 1. 5. 3.
®um, ig1, i

{card. e probation. concl,n18.Joan. Garc.
de robiliz. gloff 46. naiw. 6. Cardin. Tulch:
diconclnf. 145 num. 20. Stephan. Gratian,
difteptat. forenf.c.1s8. Bernhard. Graye
ad pract. Camers Inmper. liba v, concluf, 12§
Mendez. & Caftro iz praxi Lufit, lib. 1. cape
2g. pum.2. Amiat, Roderic.én pradd, tap.
S HH T S

Amplid qvarté in materia reculatio-
nis 3 nam licet exceptio fufpicionis alle-
sarinon poffit poft litem conteftatam, 4
apertiffimi 16, C.dejudtc.cap. pafloralis. de
except. tamen ex caula de novo emergen-
ti bene potelt, fecundiim Mafcardum de
probat. concluf.gs2. n.35. Bernhard. Mu-
{catel, in praxi aurea civili Neapolir. p. 2.
plolf competens. mum. g5 Amat. Roder.va
raik, cap. 0. num, 7o, Stephan. Gratian.
difteptat. forenf. cap. w0.nym. 32. ubi am=
pliat etiam poft conclufum in caufa,
dummodo caufa ‘recufationis habuerit
ortum poft conclufionem,& zum. ;1. fub-~
dit, gvod fiiper hoc deferendum eft jura-
mentumab ipfo recufato.

CAP. Xl
De Emphyteufi conf: iz,
Locatio.

Axioma ' I

Qyazcungve difpofitio ad confervationem.,
fundi ejusqve majorem utilitatem fpectat; ea lia
cita elt emphytenta,

Ratio : gvia finis emphyteufeos confliturz oft
melioratio , & acqvirit fibi emphyrenta utile do-
minium L. 2. 9. 1. ], fr ager veélig.

Exempl. Poterit igitur Emphyreuta fervito=
tem fundo acqvirere, faciem fundi etiam in me~
lins mutare, Welenb.od (. Tit. [fagor vellig. §.
J2.nonvero poteft arbores Frictiferas exfcindes
re,neqve domum deftruere ut faciat aream. Bald.
inl, 1.infin, C. de Jue. emphyt,

i,

Quacuny; incommoda rei accidunt tantiim,

illam yverd non omnind deftruunt, illa emphy=-

4 Canone folvendo non liberant /.2, C. 42
Jure Emphyrest. Qyamdiuénimres adhuc éxis
ftit, tamdin remanet dominium diretum,in cu~
jus recognitionem Canon folvitur.

Exempl, hinc domd combu(td canon proptet
aream ab emphyteutd praftandus. 47g. d.1.1, he=
qvefterilitas liberabit emphytentam 4 Canone s
Carpz, 2.3, C.58. defi1g, neque inundationesy
chafmata,hoftiumqve incurfiones. Gl Lie. 04/

Yznman

Limit,




216 Axiom.

Limit. nifi emphyteuta ob taliaincommoda. |
malit rem derelingvere, Zeel, ad ff+ Tir. Locar
U, 4 |

TE |

De bonis emphyteuricis venditis debetur do- {
mino leudemium,id eft qvinqvagefimapars pre~ ¢
tiis §f0een pro cens,h fin. C.de Jur. emphye. mo-

s A
LS

Lib, V.

tior cxteris, idcoqvc cxteros contradtug necare,
arg L fire folum 231, fiiga fersptum 67, ff. de be-
reds infiir. L. emprorem y. C.de locat. Dec, confe
278, ¢col.2. inprinc, verf. fed breviter, Vuleej, 3,
conf Marp. 7.9, 117,
VL
Emptionis venditionis contractus in dubio

ribus noftris eft decimavel vicelima, Dafi ber j¢#| potivs qvam qvivis alius przfumendus eft. Ripa
benbe ober yroanyigite Guldenjur RebneQalr | mh 2. inprine. w31, ff de vebicred. pertestiin i,
gegeben werde, Schneidewr. in §.3. dnflir. de lo- | apud Celfiom i, §. ff-cum legitine 28, fF de dol. ex-

catvconduct.#, 122 Obmoramvero in {olvendo
laudemio emphyreuta non eadit jure fuo, Be-
fold, tbef. pract, werb, HandeSLohn,
el S

Emphytentam dominus ob caducitatem non
propri fed judicis autoritate expellere debec,
Clarus, g, Emphyeeafis quafl, in Mynfing, Cent.3.
obf. 65,

CAP. XIL
Emtio vid. Penditio.

Axioma L
Emtiovenditio conttactus &ft fynallagmati-
cus. . 1. Infl. de dnétor. tut, b naturalis.g. S ff
de prefeript, verb.¢amqve ob caulam mutuams
reqvirit obligationemsy 4, §. 1. ver/. ex gvibaus mu- |
ryal Labeo 5o, ff. de verbor. fignif. aded ut non
confiftat alterd parte non obligatd, nec fefe obli-
gante. Lgvid mmen 21 §.pen. ff. de vecept. arbitr,
gloff eamqve_ fecuri Ddy in 1, Fulianus, J. [ qois
apupillo, ff. de ack, emr, Vultej. 2. confs Marp.24.

num. 25

I :

Emendi & vendendi Facultas eft juris natuta-
lis, Crav, confs 6. n.121. wol. 1. Menoch. de pra-
[umpt. 3. praf.izo.3n fin, Fabisn. de Monte in_
trail. de eme & vendit guaft. o proium. g, Ni-
col. Mozz. diék. traét.cap. on. 22.ideogve Tem.
fuam nemo cogi porelt ut vendatl snvitam i,
C. de contsab. empt, L invitus 1, C. delocat Lnon
emereid., C. d¢ jur. delib. L goanivis §. de pignors
L nemo externzg. C.de Fadeis, imo liberrimun,
cuiqveeft rem firam vendere cuicungve volet Lu,
C.comm. divid. & ibi Bald, AB&. in rubr.con
Jlit. Frider.dejur. protimif. num,§. Marcus Man-
tuain [ didum, n. 4.de contr. emprs

1. -

Emptio absqve pretiointercedente eft nulla,
§- 1.5 ibi DA, Inft. de empt. vend, Goedd, 1. canf.
Marp, 26, w241, an emtio reqvirat {cripturam,
vid. Seriptara,

17, e
Emptio venditio ejusrei, cujus non eft 2ft-
matio, habetur pro nulla §. . Infl. de coniradd,
empt, Geedd, d, conf. 26, n. 341,

Emptionis vénditionis verbum omnem con- |
tractum, per qvem deducitur rei alienatio,com-
Prchund:r. l. flatu (sheri 20.5. L. de flat. liber.
Caballin, de Evill. §.nn. 4. Carpz, part, 1. Ju-
rispr, forenf.conflit. 3. defin. 25.n. 3,

VL

“cepti |, fin. C.de pred. Curial. lib.1s. Rom. conf.
| $6.colum, 2.Socinus can_[.‘ i5t.col, finsvoliy, Vule.
diél.confim.p3. Sicin {pecieindubio potivs em-
ptionem qvam locationem aut oppignoratio-
nem prafumi, maxime fi pretium juftum rei ven-
ditz (it appoficam. pof gloff: in l. 1. §. 1. de fuperfi~
cich. afficmant Coepolly in 117, de fimiclat, can-
palt: Jalon. ind. viaum, 23. C.de jurEmphyrent,
Pantfchm, 2.qvefl. i7. 7. 1. qvangvam {i natura
contractus alind fuadet, in dubio emptio nom.
prafomitur, Leeicommod.8, cum [ q.de commod,
&'y non folet 39, fflocat, Pantlchm, 2.4.6.5.37.
2P

Emptio venditio patet latisfime A fata liberi
29.i fim, i, de flatu lib, [, feut §. §. venditionis
1. Jf quibus mod. pign, folv facit §.pretereanfls
gvibns mgt!’mjv;p frfgfa!,ﬁf;’,})rzn(. Infiir, des
seftam, ordin Nult. d, conf, 1§, u. 94

IX.

Qyoties qvis rem meam alids tertd perituram

d tertio emit, toties pretii repetitio locum habet :

jusipfius potilis conferyatut,
Exempl. itaergd fi a fure fugitivo aur fociis

4 ftipato res emta fuerit animo refticuendi vero

domino, pretium repetere licebit. Carpzov, P.gu
Confl.z9. defs 7+

Qvoties error in venditione intercedit circa,
{ubftantialia, toties integercontradtuseft vitio~
(us. 2. g. pr. ff. de contr. emr,

Ratio: qvia hic plane deficit confenfus con-
trahentium, qvippe qui nulla fui parte concurrit
circaremvenditam. Hine ob nimiam inzqvali-
tatem materiz & pretii merito hic contratus di-
cendusielt nuilus. Bachov, ad Trewel, Vol. 1. difp,
18, §.7. it E,

Exemplavid. in/eg. g. §. 2.6 1.4 f. cod.

Limita: uraliud fir in (tipulatione /. 22, ff des
V. 0.1n hacenimutile elt ¢tiam corpus, inqvod
confenfus incurrit, habere obligatum tale, gvale
eft. idem in pignore. Zeel ad f. b .m0

X4

Qvoties error committitur circa gvalitatem.,
accidentdlem, toties valer concractus ;grclium..
tamen minnicur. !

Ratio: quiatalisertot non penitlis excludit
confenfum, cum hicreveraaligvid lirgvod cre=
diturvendi.

ltae, g. iaprum quidem vendatur, fed deteri-
us quam putabatur, contraus fubfiftic £ m,ﬁ
de emt, vendir, idemeft, i corrupta vendaturpro

virgine b 21, §. . ff: eodi adde b, 14, im fin ffs eods

* Emptionis venditionis contractus dicitur for-

X 1Em-

qvia proprictarius hic emtione non lzditr, fed

e

o
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