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non c.LEeL.Lhr,Ec; emphytentz, ac proind
Ecclefiz hac exadione non leditur.Ita Rolan.
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dum ff. filuso matrizmonio. Menoch. de ‘sﬁb—
trar b, fecnnd cofu.7 8.numer. fecund. allerens
elfe omninim.Molina. .45 7.Laym.Lj.q. 5.0
se.23m7.8 alij. < !
Equidem de emphytenta ucc[cﬁ::_: mul-
lns eft , qui dubiter ., qu'a expreile defi-
o eft. Auth. de alien. € emphyten. An-
thent, Qui rem Codic.dz facrofan. Eccl, |
de feudararib videtor Sic videtnr expref
it eap. R-a‘ar:'m,t}.g:rr’mmqnf, de pace rene;
ybi hebetar , Valallum re feudalt aburent
andnm efle.De

: vetd lecolar
ided indico. Quia nullaeft {pecialis ratio,ob
quam emphyrenta Ecclefiz privctur ob dere.
tiorationem fackam , quz in [zculari e phy
teuta non procedat.  Attamen vt locom ha-
beat dofirina 5 hzc tria debent concurrere
vt Baldannotauic Aurherr. Oui vem , nuoners
[Jecundo Cod.dte facraf: Ecclef. quem cx
quantar. Primid deteriorationem con
deberein ipfate , non autem in findk.t
cundd, ex calpa non lolum lata , fedle
quia conteaétus. communis cff verique, Ter-
tio, debere effe deteriorationem notabilem;
nam eam hac posna grauis tsgrani detrimen-
to niti dsber,
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Accepit quz in emphytenfin anut feu-
dim pepetunm , wel gd plures
vitas dlinegum verk; gratia Poteriz-
ne, i*requiﬁm demino, olinas enel-
lere , & oo illarum wites plana-
Tes que fecundum communemn ho-
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P Jetitquider, Quiailla non eft aliena.
Hoant defben@tia , fed in melins com.
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ey Yiting Alnar Pinel, Ui, 1. do bon ;Mrm:,
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iy Phyrenticam, ant fendaler deftrai,&z
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Atias Pipel, Li.Codic.de bop;s matern. p.
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€0 , quod exiftac poffefsus. ab emphy-
teuta: Ira Abbas , ad capit. Potwir , de
tecato, Tolon ad leg.prim sum.g 1. Codic.de i n-
teue. ol Clar.L s fen.S.empliyrenfis.q.
uar. Valale.de jur emphytg 17.mu.
elic.go.& ali).

Verins hoc effe crediderim. Nam campaa-
tione emphyreute perinde eft non pofliders
fandum,ac (i fandus integré periifset: Ergoil-
lotempore, quo ceflat poffeffio , ceffatfolué-
di penfionem obligatio , & emphytenfis fulx
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= ((-‘l;i;ruutur Sic Al?ﬁ;.v“\k\.\.c.dr ~emphytent,  iploinre induGam , cumnon ad indicemdi-
;h rr.s {,.ﬁ!ﬂi;m\:i. ul, Clar.lib. 4. fensens.§.em-  nigantur , (ed ad iplum renm, qui virtte le-
tenfis,g.8. Nauvar., pite 1 7.7 5 :
£ i5,q.8.] amrfm‘n.m;m 2mm. 190, gis cadere debet & fieri extranens 2 inre {vo.
Gregor.Lopez ad l. 28. v. oltana parie. Fa-
chin. IIL‘,[.CJ"H‘?G”.C.SQ
452 Nenefl diminuenda. Quia per accidens eft R e
Non eft 4i- quod penfioita grauis fueric conftituta , ne:
4 gr n 4, ne- 4
wminnenda, que ob illins canfam cenlendi funt , receflifle DURIvM L VL
a difpohin is contrahentes illi cum non
exprelserint, ica Caftro Palao deinfetr.32.d.  Quando emphyseuta venditioni FVIJP/J‘-
10.p017.5. : i
¢ : i tenfim expon OB eXpe
Cui quidem adhzreo.Nam etfi inlpedta 2- f ki 2 _p ufplﬁd“ dﬂ:‘
. 453 quitate , primam_iententiam preferre poflem riges wem‘a Vi suckdal oy cqigi] -
ddem affir- g deberem 3 ac feclufa confuetndine nullam Jum ?f" chatne ‘”‘d'”‘””“”‘gmﬁ"
b/ - ¢ | 1 2 )
0. réot obligationem effe diminutionem facien- Eam per clanfulam conftiznts 7
di. Etemim lex 1. Codic. de inre c'mp}",)rr. i
navagraphbe Adeo, inftitut. A R ?
fi—m fu‘:‘y'alfnef:w'_ {:::‘Ifigor“":’"’i_"{’”“ Mphytenta , irrequifito domino poteft 417
ECiC L anente etiam 10 parte, il - N
4 s T—, e SR IC venditiont Emphytenim exponere , di Nowulls
am efle penfionem.Ergd ob fterilicarem ex- Bg s
il Crophsicaia Hk R men ei denancier, an velit pro eodem pramiri.
Wpiyseits FRESkite pretio rem accipere , tenetorque per duos
me eius refolationem expectare. Quod {i
I s S e e L a refolutions non expeétata, & afortiori de-
nunciatione non premifsa,emphytenfim ven-
CVEBIVM CV. daty venditio eft nulla & emphyteuta incidic
1n commiffam. Ve antem prafata peena locum
: . 3 2 Jabat venditio et fo: v 1
A obligatioemphyteata 5 el fewda- habeat "“j_L"ffﬂf'..“tl‘_{.’lL 7 "“M“ﬂ’l:“e’ o
Hien s i onem craditio [ublequi. Qugltioni an-
Mrg_[o nenar penfionem requirak -
dicis fententiam?
Sufficicefle traditionem per claplolam con- 4 58
Efidetin emphyteuta , ac in feudatario ftitnei. Quia per eam dominiam , & pofleflio Snffieit qui=
Rf;sj»g obligatio {oluendi proprietario penfioné. in emprorem tramsfertar , & vera alicnatio
1%y i

5 Quefierim vero ; an hac obligatio ipfo
g8 dactic] Is- inreeos adftringat , an ludicis requirat fenten-
1Fff-ﬁ”‘ tiam ? Requirit quidesm.Quia fi emphytenfis
ietiam.  laica (ic, & triennio non foluatur penfic con-
ftituta,cadic emphyteuta in commiffum , hoc
elt,commutit culpam,ob qua
phytenfi expelli poreft. At privatio huiufmo-
di ipfo jnre inducenda non et ablque manife-
fla lege,lex vero non apparet , culus prel £i
pro privano hzec ip[u inre incurratuc  quin
imoindicatur 2 lege fententiam Iudicis re-
quifitam efle, iquidem vtitor verbo fururi té-
poris,ve patct ex leg.2.Cod.de inve 1bi
cadat inre fro,ideft (ententiamindicis {u
cuta & in Authent. de alienat. & emplyt.§.fi
wero,ibi: Exrraness Fiet asnre [wo , quod polt
fentériam redte intelligi potelt.Sic Syeculat.tr.
de emphyt.g.41.paul. Caltrenl. conf.63.4ib.2.
Ludowcns,Rom.conf 21 2.& al ts
ac {equitnr Tiraquel.ad leg.fi wngnawm.Codic.
de renveanda donacv. Reneriatur. num. 187.
Sa v.emphyienfisn. .
Emphytentaiplo inre prinatar,
435 nie penfioncm non foluar .Q
Sententiam Cadas,8 verbum Fies ir rentia fint,vt
Iudrcl‘!f{ H07 gationem indudam ex lege , vel inducen
requirit. - judicis officio fignificent,attamen
tius prinationem ex lege indi&tam innnere
- videntur ,sita Tafon «d leg. fecund. numi4.C.
de inre emp lexand.conf 6 Jib.3 Decins
conf-146.Andr.Fachin, lib prim:cap. 93 lur.
Clar.;ﬁ.cmpb}rm #s 2 g.9. Layman. L3. fefl.s.
sroq.cap.z 3.0mmm. 8. Molina d.45 3.Rebel.p.2.
de it lib.13.9.7+
456 Hanc fententiam probabiliorem ‘effe indi-
Hanc [en- cosenius explicofundamentom, nam fi ateen-
tentiam t& infpiciatur,verbum illad Cadar,8 Fiet non
probabilie. {optindeterminata,ve (ignificent prinasionem
ré effe weor.
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petficitor , dominoguoe inincia irrogator. Sic
Roland.a Valle com. s 1.lib.2.Tol. Clarus §.em-
hytg |;."1\rr:qu:1.dc ?;‘Irﬁq‘,?e’i‘?‘ﬂﬂ.ffh!..Q{Ef:
fa 2.0, 4. Maticnz.x.rir. 10.gl6/6 2. 4. Fachin.
L7 .comtr.c.80.8 alij plures communiter.

Non {ufficic fictam fieri traditiovem, Quia
licet teaditio per clanlulam conftituti eofdem 4}
opererur effectus quoad domini) translationé ¢ )
ac vera & realis traditia : at negari nen po-
teft, tradicionem illam folim fictione iuris
ionem cfse, ac proinde non veram
neque realem. Com antem ad incnire
am caducitatis requiratur venditio , tra-
one fubfequata’, meelii debet de tradi-
rera,ac realynon de traditione Aidalia

tior
Anton. Gomez ad leg. 4 5.ammero 95 Rebel-
lus deinftir. parte [econda lib. 13:90.4.4.7.

& alij quos refert rachineus Lfeptimo capi-
re 86.

Veriim etfi prima {ententia , tigore inris in-
{peéto,vera (ircrediderim, contra fjam @quio-
rem efle , & in indicando ampledtendam , Ve
teltatue Inl.Clar ibid.n.4. Certt in pcenis mi-
tior eft Facienda interprecatio,maximé aduet-
fus reum.
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fmpé'_frfenﬁr/: domino irre-
quifite ?
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P()twil quidem quilibet irrequilito domino,
" emphyrealim i’iunoxi,]\g.-pothccz, alterive

Ticolo hzredis, legatiaut
nomina-

{eruitui fubi




Sect.11.De Contra&t. Onerofis. 215

ominationis cur!ccfsg » poteft irrequifito do-
o hytenfim alienare, Non poterit an-
s emph egfim ad longum tempus loca-
el )'; rempus potelt ; & ad longum
& ;;d :;CI':: commoditates ,in_his Doctores
e l.y.,m;_Dii"scnciunt tamen quoad permu-
cm-lum 8 donationem quaitiom com-

tationem » ]
mina,an palfic guis cmphyenlim commurace

vel donace irrequifito domino?

Potelk quidem permutate, .dmr}_modo g ante
) craditionem mongat proprictarium , vt vi-
po dear, an monus ensphytcuta fit perfonaido-
Lt v in polseionem mittat , ab

") nea, eamque 1a poi ‘
uibss- coque landeminm accipiat. Quia emphytea-
o fis alienatio cb pretinm accepum , vel .Ob
rem , que loco pretij habcaz‘ur » V‘ld(‘ﬂur in-
terdita lege tertia @ w!:.(,u_dw,_ar e cm-
phytent. Poteftitem , irrequititod 10 ¢m-
phyrcuﬁ.n donate, dumirodoante pofseflio-
nem mongat du:pinium s v nouum Cl"il-
phyrentam in. polseifionem. miccar , {1 athil
haber , quod ei legit: opponat, (Quia
pulla 2t canfa monend dominum ante dona-
tionem,com iple nallam ivs habat prelationis
comparatione donatasi ab iilo \iCi!'l.'}!l.\'lH.L_\IGn
eulm tencio ipli donare:; ncquc etys 1art ac
poseftati exigendi penfionem  praindicatur,
cam ponns Cl]!PhyEEUIJ ab eo ||]u\fnl[l'||'.lm
acclpiat. Sicde permutatone Syluett.verb.em-
phyresfi , qugit. 17, ol Clarus ibi , quef?.
17.Geegor, Lopez , legevitim.tisal. 8. parte
guinta Molina d.461 Lellins fib.fecund capite
24.dib.o.mmmer.s 4. Layman.l. 3.feltio. quinta

qui nulli erus inri quafito derogaret,ipfi etiam
emphytentz minus granis , & damnol(a efser.
INegari enim non poteft, dure laturum,dona-
tionem aut permntationem fadtam fibi reno-
cari;quod non ita @gre ferret,(i nolla dona~
tio.aut permacatio facta efset : occafidque non
lenis excitandi lites preftatar,
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wAn [i Princeps aliquem legitimares,
wt in fends fuccedat : eius difpo-
fitio ﬁg&ea: ffecium  irrequifite
Dimini ¢

I Princeps aliquem flinm naturalé,fpurid-
ue a feudo quidem exclufom, irrequifito 463

do[]._lim conleniu I-.-ghinmrct,vt po(se:in feu- FHabet ef-

do fuccedere , eins difpofitio effetum habet, felum.
quia eaeft poteftas Principis » vt valeat [uis
legibus legiumatos a (ncceflione fendi exclu.
dentibus derogate. Sic Glol. #d §. Naturalss,
Curtius jun.Alexand, Roland. 3 Valle, & alij
places quos tefere Fachin dib.feprim.capir. 49.

Eius difpofitiojnon haber effetum,quia cx 466

huinfmodi Principis difpofitione domino gra- #Von habes

u: preindicium infecenrita ali) plures relai 3 €fefum
Fachineo vbi fupra.

Ezo autém ex 1pio poctore viramque {en- 467

traik quart.cap.s 3.amm 9. Dedonationg verd  teauam concilio, Prior lententia veraelt, fi Piramyne
fic Glolad leg.vlrira. Cod. deinre emphye.v.  grauis canfa, ac pablica intercedat viilitas. fententiars
emplyrenfs , quefiion. 1 5. Grepor. Lopez ibi,  Nam hac interueniente , non {olum Princeps ad concor-
. Laventa Molina 4.46 1 Lellins, 8 Laym,  poteric (uis in legibus difpenfare : verlim 1u- dism ad-

L emphytenticum transferre. Quz verba  abique canfa nequit Princeps ius alteri que-
de qualiber translatione fine timlo onerolo, fitam tollere , quamuis poffic fuis in legibus
e lu".miunimeiligi debent, Meque refert, dﬂpenfare. Conar.l. 3. par. capite, 6. anm. 3,
fi dieas , conlenfum domini poft celebratum.  Zafins sonf.20.7.7.An dreas Gaill, /. 2.0bfer-
conteadhum permuzationis , avrdonationis in-  #4F. §6.
t?“‘ﬁ"ld“f" elfe , quia Inftinianns exprefle
de denancianone ante conteattnm loquirar, .
& wque venditions,ac translationi illam requi- s %
; :lt.ConH:at antem in venditione requirendam
C(Sldnqnnum ante coftradtum celebratnm, DYBIVM CIX
Ergd euam in donatione , ac permutatione,
:i jii}:r;té{srl}slﬂungalia. Ita Battol. ad le. A in agnaterum preindicium legiti-
manial, F:;chln.lfli'.tr::z f:::‘:«;:‘g ﬂd-P‘Rm* PGE Bies fﬁfi‘#ﬂ e f”‘}’b)‘-
3:'-P‘ffuuﬂf.cfe'lf:fig‘iuﬁif.lii".l ;.q.. 5:’19;( a{?{_ renfis, few fendi ﬁ'cuﬂ?ﬂmm ¢
: i V‘:“%;ltl::;i?rh:etgrima fcn—thtin communior ‘ o ke < . s
Soeia 1 “;1 pl;&i ecure in fora Eufcle‘uux, & exter- Ahctl qmdcl-,qma agnn‘tl,qmbns ex anti- e 2 i
o0, focundys Pﬂﬁis_;vcnorc tam-c—‘cn(hrr‘m else quoa !““E&““f{‘ cbpetit fucceflio huin(- p fort o
T ff ety z-i[{rg:m Ita confirmotContraria fon.- moa_ll,m.}!lum ins qnzﬁmp'l habem:,fcd £m.
Pita, ki sante traditionem, ac PUrsc_fﬁo- quzrendiAt iun quzrendo, & in fpc facilins

vhi fupra,
Nec permutare , nec donare , quis potelt

ti quafito aleeri derogare, argnm. lege quinta duco.

paragrapho vltima ff. de ininr leg.Edificari,

I 3 dumino non requifito confenfuemphytenfim, ~ C.de epere.publ.& tradic Decivs cap, GQug in
P qyia lege tertia Codic, de inre emphye. inquic  Ecelefiarum,numera9.de conftitnt,Abbas n.11.
Witare ,

i Impecator, minimé licere emphyteuts fim con-
nare (enfi domini melioyationes [ias aliys vendere,

i ?hyte_:tica: requirédnm efse e v1-
no:;u perlona idonea fit, cui donator s vel
dhocum permutatur emphytenfis, At fiante
PeRputationem , yvel donationem cclebra-
.?m tequifitio fieret , domino commo-
:f d: s'i: Ii cum‘ll-betms Boﬂi’:t Indicium fer-

Wi ephytenta idoeitate , vtpotd

Felin.aw.26. Achaccanla celsante nullom in
hac parte eftectun legitimatio habebit , quia

derogatio conting,t. Loit, C.de adquir.poffef.
1.9ui autem.ff.qua in fraud credii | fi fponf.
§ fi maritws,ff.de donasinter wiv.& vorem.
Przterquars quod Princeps non tollit ins vl-
lum agnatis, (ed diffect ; & caln quo tollac,
non tollit direde, (ed indirets, quatenns ab
illegitima remonet (mecellionis obfacnlom.
Sic

-

-




foorgm . .
216 Theolog
: ‘ o
v Sic Decius confil. 269.num. 10. Alciat
17 4,1ul. Clarus §. Feudum,q.82.Rolandns a

Valle conf.3.m142.L1.

Non haber effeétom. Quia Princeps ne-
1 libito alteri fonm ius auferre. At
[ debent deficiensibus le-
;i y fendi inltitatore,quod
min (pe, & fummm ; fed
n, Ecgd illi Prineeps dero-
Ita Andreas Gayll. L fecundo
ohfernas.1 42 numero 5. menoch.conf. 18 1.ux-
mero 24.libr. [ccundo @ comfil.ro1.mum. 168,
L. 3.vachin.l feprim.contron.c.50.
timoftice canfa grani, & publica , pol-
fe Principem legitimare quemgnam , vt in
preiudicium agnatorum legitimatus (uccedar.
At eaceffante contratium indico afferendum.
Portd  contratiz  (enteatie  argnmentum
procedit de iure incerto futnro.  Neque ve-
rnm eft , pullom agnatis tolli ins ex hac le-
git:matione, cum abyillis rollatnr fendi pof-
feflio ,-.nucnrelr;_j nato, quodias etiam in-
ditedtt non eft permittendam tolli.

470
Auttoris

refuiitio.
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DVBIVM CX.

i fit emphyteafis , aut feudum priuati,
¢ concedarur alicus pro f¢ eiuf-
que liberds:comprehemdnn-
turne illegitimi na-
turales t

10n c8prehenduntar. Quia leg. Filium, ff.
471 b\ de iis . qui (i 5 vel aliens suris ﬁm:,d‘:ﬁ-
DNon com- nitur,f inm enm effe qoi ex vito & vxo-
prehendun- re narns cft.Ecpo nomine fili] illegitimus com-
tur. prehendi non deber, maxime in materia odio-
{x, & praindiciali,ficuu eft emphyreufis (ne-
ceflio;przindicat enim concedenti , ad quem
difficilias dominii veile renercetur. Sic Decius
ad capur Inprefentia , num.42. de probation,
& ibi, perons , mamere 325+ Anrel. Corbal,
de inre emphyt.cap.1 2.0.59-alijque apud ipfos.
Naturales idlegitimi, legitimis deficientibus,
comprehenduntur,Quia leg. ex fade , para-
grapho fE quisrogatws , ad Trebellian. inquit
Confultus ff quis ragatus fuerit, fi fine libe-
ris decefferit vt veftituat bereditatem Papi~
mian.firibit , etiam naturalem filium efficere, vt
deficiat conditio. Ecce qualiter natnralis filins
nomine filioram compre henditar , 8 ad [uc-
cefionem-+ iliis legitimis deficientibus , ad-
miteicar.: Ta Molina 4.475. Fachin.l. 8. con-
srouerfcapite 98. & ali) antiquiores quos re-
fere Tol, Clarus paragrapho emphyicufis que-

: ﬁ‘s‘ane 20,
- 473 Hane (ententiam vti communicrem ample-
Hane fen- &er , procedcre antem iodico , gum mens
o tentiam  concedentis emphyteufim nequit inueftigari.
amplector. Nam prius cenleo examinandas efle circnm-
fantias concelfionis,& exillis inneftigandnm
an yoluerit natorales filios comprehendere fi-
cuti dixit Vipian. ad leg. ex fatlo , paragra-
pho fi quis ogazss Mihi autem quoad natn-
rales liberos attinet voluntatis quaftio vide-
bitur e , de quibus liberis teftatar {enfent

472
Compre-
benduntur

plane.

1 XT N v
b XXXIX
ID.ANS Vs
{ed hoc ex dignitate , i& volantate , &
X aignitate , 1K voluntate , & con
LA € Clus , qui hdeicommifit m:lpicu‘iuin
ell, vri aduvertic Fachin vbi fupra.

D VBIVM CXLk

An El‘ﬂ)jﬂdﬁ'mr[ ad ﬁ‘ha’um a.’!?ﬂiﬁl,
e, quod mafculm deficicbat | fi poft-
modum nafcaiur iblins natiniare fit
excludendar

Ertomeft , foeminas , earnmgue filios
) a fendi (uceeflione excludi,nifi exprefle in
inueftitora admitedcor. Porro fi in fendo nulla
ff: preftandi perfonale oblequii,vel quod pre-
ftandum fir,a feemine prefiari poteft, ad foc-

474
Certa reco-
la.

id elt,quod primo faeminz fuit conceffom. At
cuentu,quo feeming admittantur ad feadom,
intelligendz funt admiflz , deficientibus ma-
{eulis. lam

admi

eo quod malcul ;s
poltmodum nalcawr , illins natinicate Gt ex-
clodenda?

Ita plane ? Quia ¢apite primo.de eo. qus fi- 473
bi @ haredibrs [uis mafenlss , & fon'ni, ex Exclnden-
libro fecund.rtsulaz. dicivor , Non ewim pa- daeff.
tet loows faminain feuds fucceffione , vbi ma-

[ewlns fupereff. Sic Glofl.ibi.Buclar.conf'6 3. nn.
16.& alijaddo@i & Fachineo , & Claroci-
tandis.

Non eft excludends. Quia idaperteex di- 476

it capite primo colligitur,vbi feemina obtinés Noa eft
fendum , deficientibas mafcolis , exclufa non excludéda.
fuit 3 feudi poffeffione,ob fuornm filioram na-
timitatem. Neque congrunm  erat ,ve malca-
lus denuo natus privaret foeminam iure iam !
quefito , maxime com hoc ius perpetoum fic |
1ta Cartiusinnior de feudis, parte tertia num.
3500l Clar.§ fendum,qn.8 Fachin.l. 7.comr.
c.4t.0olina L1.de primogen.cap.1opa ;. Mo-
lma nofler d.474.& ali) plures. quos ipfi re-
ff.‘J.lIl](.

Hanc fententiam veriorem effe. credide- 477
tim' , nec ei obitare verba illa textus que- Perier wi-
is contraria nititur. Fateor enim , non pate- bi fententin
relocam foemine in fendi facceflione , vbi peg,
mafculus [opereft , foemina non fuccedic 1n
fendo interim ac (npereft mafculs : bene ta-

men illins fuccefionem mafcalo non

exiltente requifitam retinet ,
malenlo poftmodum {u-
perneniente. Nam
de hac tetentione
nihil rex.fajc {
locutos.

,
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DVBIVM CXII

‘ An [} qois ,;mp:‘w;_rmpéy;f s, fBipu-
Latous fierit profe , o fliss fais;
femina fit admistenda:

& Olam malcaliadmittendi ﬁ:n(,na_S Fcr.‘ming %

'.-,-3.' Quia in contractibus & ftipolationibus,
i uia fune ikt iuc's , interpreratio fricta fa-
oo ?icndd elt.Ac momine filiorom non €ompre-
e henduatur Aliz nifiex benignitate , ac fanore

legis , leg Pronunciasio|leg. Iuftaff de '::rcré.ﬁ-
grificleg.Com s'rzl adoptings. §. que in ﬁ[m,_j‘.u-
demtitnl, Ergd in hoc enentu filiz cenfende
fone exclalz.Sic Conar. L2 var, cap.1 8.uum.
1.Buclatcon/ So.o. 7. Riminal.conf 15 3.3 Lo,

479, Etiam feemina funt admittende. Quia g;io
Aimit- i wateia fteiétinoris, & quz aliis preindica-
tendaefr, e deber nomine filiorom filiz non cm}ttnri-

wr inxtaleg 3.§ [¢d fi incertam fie,ff. de ven-
tre in poflef. mittends. fallit ramen quando ex
legis difpolitione cérarid colligitnr, vt in cafn
noftro conongi:Cum zque feming ac mal-
cali habiles fint ad emphytenfim, amphytenf.
Authent de non alienand reb.Cum aurem quz-
libet flipuiatio & concrakus cenfeacur factus
fecandun: furis regnlas leg fi [Fipulatus , fF.de
o uens eftyve fHipalatio emphytenf;
pe 1 contineat, {1 quidem phy-
teufis vicilque malcalis, ac feeminis Ge com.
munis.[ta Salicer. ad L 2 e jure emphyten. gu,
12.D2cits ad leg. » ffde reginrm o. Alciar ad
leg.If.de verh, fignific. Couar. L3, war c.18.7 1,
Pinel, leg.3. num, 33 c.de bonts matern, Me-

nocligonf1 ¢ Lt 7. 60.0ib.2. Fachin.l. 1.
contric97. Molina d.474.Palao de iuf. 1r.

224, 1o.pun.8.§. 4.1 2.

43? Curn his probabiling opinor,Nam cft no-
E&:m‘m wine filiorum feeming pon veniane nif ex be-
pebiblinsignicace legis, fufficiens fundamentum habe-
e mus, ve hag benigniate in prefenti gandea-

mus.Com ha::w_c:].aremia difpofitioni legis

aldmittentis femii s &que ac malculosad em-
phyteulin fic conformis,

f

Efcob. ¢ Mend. Theol Moral Torn V.

Sect. 11.de Contra&:Onerofis, 21 7
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DVBIVM CXIIL

“A2in emphytenfi, vel foudy hevedita.
rio pojﬁrfr}:rﬁﬂar, repudiataharedisate
Vhtimt poffe foris, emphytenfim obtine~

Y6 cam tamen primi pofle/foris hares
exiffat 2

T\f- On potet.Quia emphytenta,aut feudaca- 481

< ¥ i ab yitimg pofletiore tecipit emphy- Az, poser.
tenfim , vel feudam , immediate,i prime

autem non nifi mediantibys illis, in quos em-

phytenfis , vel fendam derinatam cftiErgo vi-

timi poflelforis hzres debet efle. Sic Molina

d.47 247 fine,

Potelt profecto. Qufa licer quilibet emphy-
teara , ac fendarar
ant feadam & pr
vel feudum

82
"5 accipiat emphytenfim, Poreft pla-
erario , qui emphyten(im, #4,
concelfit tanquam 4 prima or igine
at negarinon poteft.primum pollefforem hape
concellionem acceprafie, & pro fe,(uisque he-
redibus ftipulatm effe,coins (tipularionis yi-
tute quilibec eius fucceflor hares capax eft
emphycenfis;Ergd ab iplo pofsellore peimo 13-
quam acanla formali, & propria emphytenf
habetur,tametfi ordine quodam f{accellionis
derinemr;Ergd potius {pectandum eft,an {ae.
ceffor it hares primi pefielloris, quam vltimi
Ica Atias,Pinclidd L 1.Cod.de bon MALETR P, 3.8,
gt.lal § fendum, q.9.1.5.Caldas de nomi.
ratemphbytesf.au.s 2.0, 9. Aluar. Valafc.de inve
enpkyt.g.44.m.1 9, Clardique teflatarin Seto
Senatum Neapolitani iudicafle,(officere, hzred
elle ptimi poffefloris , quamuis vltiminon fic.
Hzc {ententia vercfimiliot mihi addiderim,
prafatam {nceefforem ablolut haredem effe Sententia
falem primi poffeforis. At prima difpofitio,ex werofi-
qua interpreratio fumenda eft,folam qualita- pir b
té hredis in (necelsore'requilinit.Ergo ablque
fandimento reftringitut,ve ea qualicas heredis

debeat effe vltimi poffefforis, & non [nfficiac
eflc primi.

483
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