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85. An testis praecepto iudicis obligatus vel graui metu coactus & in
casibus, quibus iure naturali tenetur testificari, incurrat irregularitatem si
mors alterius sequatur? Ex p. 4. tract. 2. res. 31.
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gulatitatem, quz eriam excufar; quamvis non fm _ﬁ-
sl com ipfaaccufatione , fed poftea coram ]udlic
ante prolationem {ententiz;, ‘& non _folnm quando
acculat, fed etiam quando reum derinet & judici
mil.r.Nota etiam A fortiori Clericum confu!c_ntem
alteti ut accufet in cafu * permiflo cum proteftatione;
nonincutti iregulatitatem,quia fictivacenfansin pra-
faro calunon incurrit icregularitatem com p_ml:ﬁal-
tionesica neque confulens. Sic Paulus Comitolus iz
tefp.mardib.6 9.59.Filliucius romix. 17 19, cap.9.m148.
&alij.
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An ferens teflimominm in favorem Reéi incurrar irregia
laritatem o5 ob id feqnatur mors accufatoris @

Et quideft dicendum, fi valisfit Clericns, an in favgrem
Rei porefiteftaride licentia Epiftopisvel éjus Vicary?
Ex pigutriz. Refl 96,

i hoc 6.1, TEgative refpondeo , quia mors accufaroris
?“f}"' relpetu teftis cenfetuc fequi per accidens ex
?":":?r; iplius teftificatione : nam ipfius dickum per fe & ex

. natura {ua ordinatur ad manifeftandam rei innocen-
. tiam, & ad illius defenfionem ; & ad incurrendam
it hanc irregularicatem,ur alibi dicemus,opus eft urad-
i fit caufa proxima ad mottem, & ut dictum,vel fadtum
0 & le- P 2 3
imhic €X fui natura ficad illam dite&um.Etira hane (enten-
77, tiam tenet Sayrus de cenf. lib.6.capa8. mum.u1. Suarez
0.8 difontia7 [ecloqa mumi9, Filliucins rom, 2. tr.1g. cap. 9.
i anm.257.V golivos de irvegulicap.g.mim.7.& alij,quod

i

poreft teftari de. licentia prfcopi s> vel cjus Vicarij,
nam Clericum ferre teftimoninm in favorem rei;nal-
lo jure prohibetur,

RESOL LXXXV,

Anteftis Precepto judicis abligatus ;vel gravi metu coa-
s, @ in cafibus, quibus inre naturali tenetur reflifi
cart, incurrat irvegularitatem, Jt mors alterins [equas
rurf Ex part.4.tr.2. Refiz 1.

[ foc §.1.N2Egativé quoad duos primos cafits relpona
zd“‘fc" det Goninch de Sacram.. difput. 18, dub. 10,
u’u’ll:r: 7. 56, ubi fic ait , Dubium cft inter Doctoress
llpues WU qui obligatus precepro judicis agentis merc¢
fu Re. Criminaliter contrareum,aut gravi nwmkcoa&usfer:

’ugm teltimonium, ex quo fequitur alterius mors, fiat irres

i galaris:Mulci affirmant,fed non probant 5 quare qui-

. l’:‘f‘?l‘u- dam viri docti putant contrarium verios effe, f2leem
i

quando teftis aperté proteftatur fe hoc invitum faces
tenec alerius mortem petere, Primd, quia hic dire-
&¢ tantlim feipfum tuetue 3 damno corporis, velani«
2, quo cafu ae quidem fie irregularis aliom occia
dens fua manu, Secunds, quia hzc irregularitas de~
bFret ncurri ob defe@tum lenicaris (gre;tis enim fin-'
glur omnis alia indecentia; ) fed hic nullus eft defes
C}Ps leanalis »quia hic foliim reperitur in involunta-
lI_l: osc:de:me s ficut faciune miniftri jultiiz , qui
ol;m_l;e talia oﬂi;ia rernent , que eas.q13131doque ad
ceillonem obllganr; hicantem omnind involunca~
Ele adk?lrtc_,rius mortem - conewrrit, Ita illes Quan-
‘:;;;f;;ciges tencnut fen‘el teffimonium jore nas
va[io;‘e i currere lrnjgulanta:e‘m Pr’:emlﬂ:'l prote-
P »fenct ex Henriquez Avila de cenfs part. 7.

Pt $ufelt. 2, dub. 12.comcluf. 2 Nam jus concedens

(s] : Pl - . .
Aeptivilegium Clerico acenfatori » cenfetur conles
Tom. V.

proceditetiam i celtis fit Clericus, quitin favorem rei -

quenter conceflife tefti'in hoc'eafu, ne privilegium
reddatue invrile. ‘Egemplum. eft  ut quabdg tencrur
teftificari ad liberandum 2 mortg injufté actufatam,
vel quando tenecur teftificari ne dlle qui jufte :}‘ccuf_r
rit machihantém contra Rempublicam deficiens in
pl‘obzllimm puniatur peena taliopis. g

2. Yethm adverss has fententias infurgin novifli-
mé dockus Hurtado difput. 2. deirgegular. diffic. 1 1.
7.40.ubi fic ait. 1d quod ait Coninch nempe teftem
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pracepro judicis obligatum,aut gravi metn conckumta .

ad teftificandam non fieri irregularem’s fallum cit;
quia abfque fandamento {ufficiente ‘excipitur teftis
ab irregularitare, 8 ctiam in aliis;in quibus jure nata=
rali fenetur, (quicquid in hisidicat. Avila) quia qifams
vis in'omnibus preediétis calibug non réperidrurin te-
fte defetus tenitaus formalisér,quia id efficit obliga=
tus & coactus;reperitur tamen defcltus leniratis' ma=
terialiter; 8¢ indecentia ob rigorem per {e & éx objedko
in cooperatione ad mortem’y intuita cajus indecen=
tize lara eft dicta irregularias ; ficar epans fieret irex
gularis judex fua fencentia incerficiens,aut miutilans,
quarvis ub)ig.uus & coalus aflumerer officium , &
fercet fententiam.  Ira Hurcado. Satis quiden ptoba-
biliter, & hanc fententiam: ego tenco, & tenct eviam
Villalobos tom.1. 7, 2t diffic. 27 num, 1. Filliuciug
tom. 2 17,49 cap.9.tims S 4. Fabras de facram.ovdin.in i
feutent. difpnrar. a5 gueft vdiputary vum. 211. 8¢
alij. Sed adversiis Hurtadam, fententiam negativam
Coninch , & Avilz , quam ipfe falfam vocar, puto
probabilem efle cum Pizpol.in b parr quaft’s ide 1vre-
grlbars dubas. nwm. 105, ficaflerente, Tefbis in canfa
{anguinis ficiccegularis, nec eiprodeft proteftatio ad
evirandam irregularitatem. Aliqui probubiliter ten~
fenteum non ficri irregulaiem, quando obligatur
vel jure naruta ; vel jufto judicis praecepro ad tefti
monium ferendum, & multo potiori ratione, quan~
do ad id gravi meru obligatur, cim co cafu nin cen-
featur voluntarié ad wmortem concurreie , fed qua-
dam neceflitate antecedente’ voluntatem , qua ratio-
ne diftinguitur 2 judice & aliis; qui libere fulcipien=
do officium ex confequenti cenfetur fe obligare ad
pnam fangninis interdum infligendam, Hezce Pre-
pol. #whifispra. Ec polt hze feripta inveni fupradi-
Gam fententiam negativam , quam , ot dixi » nomn
bene fallam vocat Hurado , docere eriam Mercerum
de Sacrin 3. part.D. Thomayg.2.4. dub.8. refp.3.Petrum
Cornejo in3, pare. Dy Thoma tratiatys, de irregul,
difputat, 1 1 dub. 1. guaffer. Eft igitar opinio fatis pro-
babilis, licéc egosut dixiatirmativam {ententiam gea
neam, z

RESOL LXXXVL

An Advocatus, qui Reum defendie, incnrrar itregalaria
tatem, fi fequatur mors accnfaroriEx part.q.rract. 2z,
Ref: 34.

~
§.I.A D hoc dubium ex Vafquez Turrianus de
cenf libr.g. difpur.66. dub. 3. refpondet ne-
gative , nifi Advocatus Rei poftuler pecnam talionis
contra accufatorem , fecos fi foldm defendar Reum
foum , & ex accidenti fequatur pcena mortis accufa-
toris, & Prepoll in 3.part. guefi.s. de irreptilar, dub,

13. #um. 104 1ta afferit. Advocarum patrocinantem

Reonbn fieri icregularem fi aceufaror deficiens in

probationibiis morte puniatur, dummodo in pro=

greflu non cenfeatur eum impetere crimina “obji-
ciendo ,onifiid fic neceffariom ad defenfionem: Rei
graviter alioquin periclitantis » nam  verifimile eft

Advocatum Rei ¢o calu objicicnté accufatori crimen,

3 non

—~




	Seite 245

