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Duia Manfredus 1.2 4ib.7. Hippolyt. Ri-
. confil, 3. mouo.cum waless feqq.lib .
Ratio eft, quia quando verba p:of_;rur%—
turab eo, quihabet poteftatem r:fm\end:,
licér fonent in fictonem, quod llcet ha-
beatur pro ralijtamen faciuntvere t_a]’em,
Caltren(; confil. 6. col. fim er[. cum igitur.
4ib.1, ubi quod res judicata, qua pro vert-
tate habetur, idem operatur; acli cﬂ‘cit*
veritas. Alex. confil, 2. Viffs. 0. 4ib.2. ubi
quod quando lex mandat aliquem, ille-
gitimum haberi pro legitimo in cafibus
obftaculi litis civilis , intelligitur verus
legitimus, & noft fick¢ ; fecus aflerens,
{i obftaret Jus Gentium;, vel Canonicum
inlege feculari, Anton. de Butr. confi, 2o,
eircamediny, ubiextendit generaliterin
omniadtu pendente d poteftate legis, vel
ftatuti, quia (i per verba fitionem deno-=
tantiaeltheres veré, &non ficke, quia
poteltas legis hoc operatur, Bart.éz g.3-
in princip. num.£.ubi quod in adoptione,
quz eft ficta filiatio , tantum opératur fi-
ctio, ficutveritasin vero &naturalifilio,
& num. 10. quod tantum operatur fidkas
confeffio; quantumvera. Unde exditis
colligitur, non poffefingere Principem
id, quod impofiibil¢ eft, necverurn efle
potelt, /. adoptio 16, ff.de adopr. 1. i ut ver-
#0 5. ad fin. [f- commodati. Decian, refp. dg.,
num.aL vol, 2. Gonzal, ad reg, #. Cancel,
gloff. fE pofé. nuna, 29.3m ult. smpreff. Fictio
quando veritati praferatur,vid.Cardinal.
in Clement., quod circa 0. guefl. ult. DD &
Alexand. iu L. filio, giem 22. de 1b.65 pofi-
bum. ) :
7i,

FICTIO Juris natutam imitatur , in
quantum potelt, & adoptio i6. ff. de ade-
ptionib. Bareol. & cxteri in L. fi ds, qui pro
empeore 1s. 7. de ufucap, Pichard, ad prine.
Inflitut. guibus modlis teftamenta infirmen-
#ur. n.5. Francilc. Molin, de ritu nuptiar,
lib.v, compar. 26, . 22, Sigismund. Seace.
€E Commerc. €5 camb, §.d.gloff 1. fubn.z0.

Vi

FICTIO ceffat, ubiveritaslocum ha-
bere potelt /1.1y, §.2. 115, I de adoption,
chlaqus confil: 1. nar, 139, fib.1. ubi quod
160 femper cedit veritati , Cardinalis
Tu_ﬁ:h. tom. 5, lit, F. conclaf. 221, num. 12,
quia ubl_concm'r_unt veritas & fictio,fem-
PCr veritas prafertur & attenditur, An-
gel. Aretin, confil. 35, ntelleco. ns. in oot
oum feqy, verfs gain ims, Francile. Curt,
Y- confl. 63, 1. 4. ubi quod quando fictio
- veritas tenditad cundem finem, infpi-
Yitur magis veritas, quam fittio,
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CAP. XXIL

De Fideicommuifio.
Conf. #it, Sublticutio.

Axioma 1.

Quoties inteftamento vel Codicillis verba dia
tigaatur in heredem , utipfe quid faciat ; totics
fideicommiffum potitiseft, quam legatum: quia
h.m. verbafunt obliqua, & res per heredem de-
mum ad legatarium tranlit, obligua antem verba
fdeicommiffum confituunt .

Exemplumeft; {i heredi meoinjunkerim, ut
domum Mevii reficiaty &c, vidh § 1. dnflit.des
Ligﬂ‘tu

iL

Quoties fideicommilliim fub nomine partis
quota, i. e, hereditariz relinquirur, toties unia
verfale eft, :

Ratio: quia heredis appellatio femper contis
net juradefundi, licet minima pars nomine h¢:
reditatio relinguator..

IfL ;

Quoties fideicommiffum fubnomine partis
quanta, i, e, exprelsa quantitate relinquitur, to-
ties elt particulare,quia tes fingularisrelita, jura
non continet, v. g. fiveitisy argentum aut certas
pecuniz fumma relinquatur s,

Quoties de fuccellione ideicommifli quizri=
tur; totiesfecundum jukis communis ordinem.
[ucceditury dum enimteftatoraliudnon expres=
{it, videtur fc conformaile juri communi,
Exemplum: i liberis HdeicommilTum reli-
Gom,locus eiit feprafentationi,Confy Carpzov,
P,z Conflit, 8. Defin, 206, Seeav, Farisprad, Rovr
Gerin Forenf. Lib, 2, tit. 26, §. 5.

v .

Quoties nonatognatus fideicommilio gravas
tus, ut polt mortem Teftatoris Cognatis reftituaty
toties illi reftituendumm,, qui tempote mogtis Tes
ftatotisfuitproximus, .

Ratioconfiftit in prefumta voluntate Teflas |
toris, & guia palis Gideicominifli dics Mtarim vide-
bur cedered morte teltatoris, hinc ntot dlle, qui
tunc temporis peoxintos fit , antequam dies ve-
niatymotiatur, ad heredes tamen jos foum trans-
mittit_.
Exemplum eft in uxote; velalid perfond cite
tranica fideicommiflo gravatd.
VL
~ Quoties cognatus fideicommillo pravatus, ut
illud in cognatiphe relinquat,toties illis debetur,
qui heredi funt proximi, non tempore mortis
Teftatoris; fed fva,
Ratio iternm confiftit in prafumtd Teltatoris
volatitate, ui tantiim profpexit , he bonaad ex-
trancos deyplverentut, fed ita manerent in fami-
li,uti alias fuccederetur, conf, Struviin Synagon
Jur. Civil, Excrcit. 16, & 1,

Pil,
Quocungue cafu in fuccellione ab inteftito
locus et reprafenitationi , co cafuetiatm infidei-

commillo, Rationgm vid. indxiom, IV
Aaz 192




250 Axiom.

IIX ;

Quoties quis rogatus.eft hereditatem refhi-
tuere , toties id refhitucre deber, quod juse here-
ditario habet_..

Rario:quia Teftator de illo rantiim fenfiffevi-
detur, quod hereditatis appsllatione contine-
turs

Exemplom : Prelegata igitur & Fideicommis
{a nop funt reftituenda, /. pd. in fin. de Leg. 3.
quartenus [cil. 4 coharede funtrelicta, Gail, 2.
obf135.

Limita:nifi verba effent univerfalia. Brunnem,
add. lgd. n.2

1X.

Quoties quis rogatus et omneid reftitucre,
quod ex hereditare ad eum pervenit, totics refti-
tulr,quod quocunque titulo ex hgreditate haber,
quia fic Teftacor de omnibusienfille videtur_.,
quaz ab hegede percipiuntuc, 416, Cod. de fidei-

o, F
CAP. XXIll;
Fidejuflor.

Axioms L

Cuicunque comperit libera de rebus [uis di-
fponendi facultas, illi competit etiam poteftas fi
deijubendi, Quiainfidejullione obliganturres
pro alieno debito: Pay pillus igitur nequir fidejus
bere line tutoris autoritate, ficut nec minor Cu-
ratorem habens, /3. C. dereflit.minm:s

Limita: ut procedat, nifiquis lege in (pecie
probibeatur fdejubere uri mulier & miles, £, 5.
C. locats

I, ‘

Fidc]uﬁbribus & aliis intercelloribus jura fa-
cilé fubveniunt. vide Cujaci ad (i, XI, Refponf.
Papin.inl, 9. de ufur,

I11,

Fidejuflio habetur pro folutione. Bartol. in_s
4. referipto 6. i, de muner. & honor, quem vide
omnino.inl flaculiberos 3.§. fi quis fic accepe
riti2,de farnlib, quod ftatutam, de carcerando
debitore nonfolvente y, non habetlocum conira
eum, quifidejullorein pr1£ ary & Bald. i L. fin.
C, z.ff[ vein Faleid, dicit, ql-(‘d fi creditor con-
tendat dc fidejuflore , gunc fidejubere ¢ft folve-
: (T

IV,

Fid:jnﬂbrcm invenire, noncuivis facile, No-
vell. p8. cap. 2. §.0. & 1hi Gothofr: /33, §. 2, Cod,
de Epiftap. & Cler, Cujacivs ad cap. pen. extr.de
don. inter vir, & uxor. fac, I 2. §. pen. de judse.
A, Faber in Cod. [no de Cumt. furiof. definir. 6.
Biitn 2,

V.

FidejulTorem ab aliquo exigere contumelia
qaa:dameﬂ quarrt cjus fides dubia. L 17. J'Mfin
de seflam. tut.Cujac,in Lapin, lib, ;.mf.u’f adl 8
de prator, [lipulat,

VL

Fidejulfor indemnitatishabet quoque priviles
gium excuflionis.GailiL.2. abf; 25, 7.Speckh. 3. el
g. 32, Befold \ thef” pmtE verb. bcbqblu{ bwq’

nonverd, qui feotprincipalem confticuic, Dev

eft, 77
i

f "’Eu v .‘4_ -'1‘1{?‘5!;3-@3.}_’-

Lib. VI

fent. Gail, L. 2. 0l 28. vid.Befold.zhef. pyuty 3
verb.
Vil

Confidejulfores, quife pro indivifo obligant,
Die fich fame und fonders fiir eine Sumime vers
fchreibens non gaudent beneficio difionis, He-
ning, de fideguf. cap. 17. num, 55. Schoeidew,
tit. Inflit. de U!:fl:f.)’!f!‘?}'. dé Paétis num. 19 Befold,
Thefaur. pract. virb. muerfihictene Birgen.
Speidel. # Nowabil, vers. fQmthic Uid fondere

lich,
1IX,

Ad fidejufforem fidejufforis feu fiiccedaneum
ficregre(lus,( primus labarur ad inppiatmn.Speck-
han.3. Claffit.queft. 32, Befold, thef. prack.verb,
Fuckburg, :

IX.

In causd criminali admittuntur interdom fi-
dejuffores, qui reum judicio fifti, vulgd auf ¢in
voiederftelleny fub cert pecunia fummd promit-
tant, ad quam renentur, {i rensaufugiar, fo hod
fie ibn ausgeblivgerhaben. 4r 2. & ¢ fF de cu-
fod. reor Reustamenin flagranti crimioe depre-
henfus vel fugi delidti, non relaxatur fob fidejus.
foribus. Coler. decifl 107, Wehner, in obf. praél,
verbs Syandhafftige That,

¥,

Fidejullio preftita {ub poend corporali nulla

decif. 215,

Usdo

X1
Fidejuflor poteft agere ad liberationem (1.) i
diuin obligatione flsterit, (2 ) fi debitor bona di

lapidet, (3.) fifolvere condemnatus fit. cap. fivs
. defdgnﬂ’ Gail, L, 2, obf. 29,

XTI
Tempore {olutionis prorogato debitori non
liberatur fidejuffor, nifi ad certum tempusfides
juflerit, L, 7, C. locad L. 13, §. 1t . eod, Gail, L. 2,
obfe 30, Mynf, Cent. 6, obf.53.

CAP, XXI1V,

Fides bona & mala_.
vid. ﬁfpm lib, 2. cap. 2.

Axioma L
Omnescontradtus funtbona fidei ] 2. €. des
Obligation. & A&ion, Huic regule graviffimes
communis illa diftin&io in contra&us bona fis
dei & ftriti juris in/, 13. C. de paét. I.3. C.in quis
bus cauf, in integr. reflir. L, 3. Code rebe creditan-
datavidetur obftare. Unde declarationis gratia
notandum vocem' bona fidei duplicicer {umi:
(%) quarenus opponitur negotiis ridti juris, &
hoc in fen{ufuperior regula fallic, (2.) Quatenus
opponitur mala fidei& dolo, & hattenusred?
ea procedit. adde 4 1. §.1. & L feq. ff. de dols
Lo10. in pr. Mand. Pac, .dn. Cod. h. nam, 5.6 6
Bachov, 6. difput. de. it th. 17, aliter hanc diffis
cultatem diflolvit Gifan. ad. 4. /. 4. & Rittershe a

diffugn
Il

Bona fides etiam et incredulitas,fen alterindn

fich verfchreibes als ein Selbffchutoner/ dis-

credere; licet vernm denunciant, /4 pews pré emite

Quiny
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