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Cap. XX1. De Owrisfrone.

pater officio demum judicis cogitur dotare fi-

53

inl.2.n. 2,verfelicet aliguis.colz.Cide execur, et

; Pl e 7
liam /. z2. §. 6. fol. matrim. Ergoiplojure non judrc, add.Pacian, r.con/. 814,41

tenctur, Campegius girt. iy de dute gvifl. 3001

Ludov, Gomez in §. omuinm, Inft. de ation. l

#. 71. L1bi hoc rantum de altionibus -g!erli'mm-
Libus inrelligendum effe concludic.k :'\n.mm ra-
tione, qvod qvi teneatur officio ludiclﬁ. i:r?m‘
& realiter teneatur,cum illud fc habeat in-
{tar realis altionis, Bart, in [ 4.6, Cato.in 3.
difpofitione. num.s ffod V. 0. Bald. in cap. 1. col.
8. de probat, [ gvadam 9. §. & autemi. ﬂ":_n’f
edenid, qvangvam fi intelligamus largo modo,
etiam is dici poteft obligatus, qui officio judi-
cis mercenario convenitar, Bare, inl. fin. ff. dz
injur, Alex. inlivcol, antepenult. ff. dejurisdick.
Dec.inlacol. 9. C, de Edend.

i 1L

Officium judicis et facti. glofl. ad §.fuper-
eftebi fod tn fulfo. Inflic. de ation. (Lvod autem
in facto confittit, illud merito & facti efle dici-
tur, nec videntur ifta inter fe differre./, i.jf. de
jf.fr. &-’f.«.’f?‘:‘{fm)r c.:.d:’canﬂir. ind.

Limita procedere, qvando officinm judicis
confideratur, qvoad executionem & admini-
ftrationem : fecus fi per fe illud tanqvam ha-
bens jurisdiGionem accipiatur, hoc enim in
calu poriusid juris elle dicitur. arg. L jus dandi
3 flde tuzor. & carat. datis Lillicitas 6., univer-
fhe. prafid. Dyn. ad §. fupereft.& ibi
Ludov. Gomez Infl. de alt.n 43,

I,
inm judiciseft latiffimum. L ¢, . de ju-
comperit eX trera xqvitate, ubidefi-
cit obligatio, Bald, in L fin. §. fin antem.C. de
fure.Gylman. 4. 290t z1.m.10. Eft enim illud ni-
hilald, nifi qvzdam =qvitas 4 jure concefla.
Lgvodfi Ephefi 4. ff. de eogvod cert. loc. Llnfit
app:ll,}"ti\.\n: Officii judicis non {katim venire
a&ionem,retulitLud.Gomez. ad §. fupereft. Infl,
de aélionib. tum qvia jus & eqvitas (int diver-
{a;tum qvia officium-illud fit remedium qvod-
dam extraordinarium, qved concurrere cum
attione, qvodeflt remedium ordinarium, non
poteit.liin caufiers. ff. de minor.nifi largo mo-
do & impropric. {. affionis verboz4. ff.de¥V. 5.
Junét dpecunia 178.8. pana.eod. tir.ldolus 240
mandat.l. actio. in perfonam 2§. ff. de 0.6 A.
Francifc. Aretin, conf; §2. sncip, Dens pius, col.3.
v,
Non omne qvod officio judicis continetur,
id 1 neceflicati juris fobjicitur. & non quic-
guid 49, ff. de judic. Qvod enim Prator ait,
omnibus Magiftratibus concedi, ut jurisdictio-
nem fuam defendant én . 1.5 princ. ff. fiquis jus
dicent. id non de neceflitate intelligendum
ecit,cum pon cogantur femper punire non ob-
temperantes : Oportet enim mifcere humani-
tatem feveritati: imo qvoad poflunt,fine pu-
blico detrimento clementiores efle debent. 2.
illiciras 6. §.ult. L obfervandum 1. ff. de offic.pre-
fid. cum multaliceant qvee non femper expedi-
unt,utex ApoftoloPanlo logvitur Joh, Olden-
dorp.chratl.z.in fin, Quapropter officium ju-
dicis non habere locum, nifi qvando res adeo
fic ligvida, ut nihileipoflit opponi, refert Bald.

v,

Officinm judicis toties implorari pcftcﬂ“i
qvoties {everba dirigunt ad judicern, ‘\?irt.lcnb.
inl.8.n 7.C.depaét Cateraesfzqvutus lampro-
lixé in tradk. de Officiojudicis,

CAPUT XXI
Omis{io,

Axioma 1.

Omiflum habetur pro omiffo. L commodi|-
[imé 0. de liber. & pofibum, Borcholt. p, 1. conf.
4.qveft 1. Surdus decif. z02.m, 10, Au&or tralt.
deCautel. & clanf advoe.ca.num,i. dicens illud,
q\)od verbis omiflum elt, vere & re jpfa omif-
fum effe, figvidem ceffantibus verbis, ceffabit
& ipla difpofitio. Nefenb. z.confil.vi, num. 328,
Tulc. L 5.concluf. §9. nuim. 2. Et partes fi voluilt
fent, expreshiffent, Borcholr. ¢, conf] 27, gvafi.
2, Cothman. 2, confo4, num, 2. Qvod enim
qvis facile exprimere potuiflce, i voluiffet, id
finon expresfit; nec voluifle cenfendus eft, polt
Burfat, Modeftin. Piftor. 2. canfil, 21, nam, s52.
Thoming.r.conf31.m 4. Goedd. 4. Conf. Marp.
37 1.123.65 configt.nums . Thoming. decif; 4.4,
#.8- Unde & omiffum 4 teflgrore in feriprura
& pralatione verborum difpofitiva pro omifs
fohaberi, not. Rol.a Valleconf] 56. 1,7, vol. 3.
Phil. Bec. confil. 205. incip. divinsimplorazon.s,
ver[. & ideo dicit. & feq, Tulc.tom.z.lit. F. verb,
[fideicommiffiom, corf’ 26r. Non enim fufficitte.
{tatorem ita voluifle velfenfific, nifi etiam dif:
podat. L gvidam. cum filizem 46, de hered., infl.

Dec. confil, 63, nym. 3.6 eviam non [iifficir. com
id velle non prafumatur, qvod non loqitur
Bald.inl.1.§.fin autcwr ad deficientis.C. de caduc,
tollend.per ilum rext Geedd. 1, confil, Marpurg,
25, #. 21 idem etiam obtinere in confverudine
velftatuto, texe. eltinl . C. de fumma Toini-
tate,
Limita, nifi fit omiflum ratione rarioris ufus,
autfi omiflum fimile expreflo,aut i inutrogve
cadem fit ratio; Tiragvell. in rerradf. Ieo.
§. 28.1.6.& w.per cap. pennl. dejurejur, ('\ s
man, p. 2, toms L. tir, §. num.56. & xquitas ea-
dem verfetur in omilfo, qve in expreffo, Nare,
conf 067, incip. de viribus fibflic, nam. is. virf:
#bi logyens. Malcard, de probat. concluf. 13.49.
#um. 8. Autubi Lex exaliqea conjedtura pot-
elthaberi pro exprello. Brun, r7ad?, flatuz, are,
7. num. 4. Gylmana de tit. g, num. 7 Unde etiam
nec omiflus cafus dici poreft, in qvo major ver-
{atur ratio, qvam in verbis claris comprehen-
{o. Oldrad. confil. 225 refponder. Cravert confs
130: 7. 7. lib. 1, ubi poft Baldum fubjungit, qvod
nondicatur omiflus ille cafus,qvi ex mente dif-
ponentisinexprello continetur, gvod fimiliter
etiam refponderunt Gozad.con/: 6. infin, Parif.
conf75. nutm.38 Uib.2. &5 conf. d6.num 6. & conf.
72.0.98. lib. 4. Forfter.z ConfiMarp 25.n.21. nec
Legem corrigit,qvi bona fide reftituitid, qvod

omiflumerat.l.destate u.§. qui tacuit 4.ff.de in-
(E) 3 rerrogs
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qvisillud omittit, ad qvod fcit aut feire deber
{¢ ratione officii {ui neceflario teneri, in ma-
nifelto dolo effe dicatur, /. dof, 24. L. f procur...
toremyz, §.fiignoranter 7 fFimandar, Leveor, qui
repertoritim 7. . deadminifly.tutor, . dolo 41,
ff ad L. Falcid. Lucasde Penn, in L. gvemadmo-
duim ver(. 6, prafumitur dolus C. de Agrical, &
cenfit. Grac. conf, 01, n.14.vol.2, Callean, 24, col,
4. verf: 4. Cephal. confil. 230, n.4.20l.2,
v e s

Pro omiffo habendum eft, qvod verbis non
continetur. Bald.én /. ad probationem. C.de pro-
bar, Modeftin, Pittor. cobfil. 1g. n. 10. per I, guic-
gvid adfiringenda gg.-de V. O, Tiber. Decian,
refponfizz.n.gvelaMenoch, conf, 12,n. 5, We-
fenb, 1. confil. iy, n. 7. nec 4 nobis fupplendum,
Welid. confil i5 n.4zper Lultim.C.defalfs canf,
adjelt.l.fidecersa 3. ff de transal¥ cap venerali-
lem 34, extr, de Eleit, fiqvidem jus civile dire
Gumelt ictum, nec fupplet fine certa lege
aut conftirutions, Cujac. adl. 25.6. & gvod fi

tE

taniun de liber. & poflbums licet eniminterpre-

tandi jus habeamus , fupplendi tamen fine Le-
gisaulorirate ngn habemus. Cujac, ad L. com-
mndiffim fF, de liber. & poftbum, cum mens in
corde retenta, actui hominum non accommeo-
detur. Berlich. decif; 262.. 7,85 feqq.

Fiig

Omifla & non petita multa lucrifacimus,
qve fi perica, praftanda cflent 4 nobis adverfa-
rio.l.2. §.gvod ait 1. if.quorm legar J peto 6y I,
de legaris 2. Marlil, fingal. 341, Maotic. fing.273.
Schneidew. in Comm. ad Inflitut, de Ufufruit,
i princ, n.il.

17,
Omiffio corum, qva neceffaria non funt,
aftum non vitiav.Lberedes palam 21 ff.de teflam,

.2, g 7.M.36. & 48. ita juramen-
omiffum, non vitiat proceflum,
xprefse peticum non fit. /, 2. §. /24
guisveremur, 4 C.de jurejut. propt, calam.ibiq;
Bart. Ita libellus oblcurus, etfiregulariter non
valeat, Auth, offeratur. C.delit.conteftl fin,C.de
anpal,except, Dd,inl. 1 jf. de edend. (i tamen
contraillum nihil opponatur, procedit, fiex
actis declarari poflic. Bart.in/, edita. n. 2.C. de
edead. Mantua, fing. 273, n. 1, incip. quomiam.
[firmilia exempla vid. 5 apud, Guid, decif; 221.in-
cip, item dicka, Felin.in cap. ficut. n. 28, de reju-
dic, Anchar. confil.136.m.2.incip. ex confil. Dec.
confs09.incip.vifo confilio Panorm.in cap penult.
#.19.de judic, Gail, lib.1. de . P, cap. 11, num. 31,
Matche(il. fingii2,incip. nor.quod.
F.

Omiflum qvod eft in padis, manet fub dif-
pofitione jutis communis. Z, fi extrancus 6. ff. de
condicl, canf; dat. I, illam 1y, ubiJafon,in fin. de
collar W elenb.in Comment:C, defervir, & agva.
nim, 52, cafus enim omiflus habetur pro omif:
{0, & remanecin difpofitione juris communis,

a’fxiom. LZ&. ;szlo
derrog. in jur, far, Jac. Concennat. 1, quafl. fing. | I.fi
9+ #.29, Qvapropter hocaxiom, regularitereo
in calit verum intellexic Schraderus, qvando
requiritur exprella provifio 5 alias fecus,2, coy-
S, 23.m.93. qva de caula dicitur, qvod gvande

ctimn dotem 23, pra folus wratr
[imé de liber, & poflbur, Barch
32,1, 29, Menoch. conf 1145,

VI x

Omiflum per oblivionem non habetur pro
omiflo./.8cje 2o.de inflr. velinflrament logap, i
12de probar. Laule. de liberar. Icg.fr.(gl.j.lc:f,g._j'
99 Panliad.l. 3. qui por.in pignor,

V11

Subftantiale qvando omittitur , non valet
qVCId agitar. c. animadvertendum 2,22, gvéfl, 2,
caltde pen, difting. s-eap.in (ynodo £3. e confes
erat, diff. 3. Omiflo enim eo, qved pro forma
fervandum fuerat, a®um nullam facir, L, cum
bis§. 8. prator, 7. fFide transact. & omiflo es,
qvod omitti non debuit, prafumicar qvid £
¢tum non efle.Roman. confil.716, Parif; conf 74,
2.2, vol.r.Curt.jun.config.num,1. vel. 1 Burlat,
confpg.m2.pel. 1. com paria fint aliqvid non fi-
eti,auc fieri qvidem, fed non legitime fieri,f.
gvoties 7 fF.avi faticdar, cog.l. de arate u. §.nikl
7. fF de interrop.alt.Nult.3.ConfMarpurg. 34,1,
70. & omiflum qvod fieri confverum, adum
reddit fufpedtum & minus legitimum, Vult3,
Conf. Marp.17,2.6.

VI,

Qrando aliqvid omitticur propter majus
bonum,non contemptus, fed providentia judi-
catur.c.eum Hadrianus 29, dift. 63,

iX,

Omiflio cafus vel per ecrorem contingens,
caucc eft (upplenda.c.Spiriins g9, S eccer. 414,
#ibil, 16.7.q.0c.umic.diff 52, & gvidem fub gravi
peend ejus qvi ad fuppletionem obligatus ¢ft,
l.fin.Cude Can.largit,uie,

X,

Pauperior non fit, qvi aliqvid omittit, feu
nonacqvirit: fed qvi de patrimonio (e per-
dit (. fF fponfus 5. 5.0 3. de donat intervir.5 L,
§. 7eeod.

in, 1, commpdt,
: L4
Leepoll, 3, confil,
24,

X7,

Omiffionis peccatum etiam cofreetur, L7, 6.
Ll 4.de curat. bon, dand. etiam in judice &40,
§.judex.1,de judic, Intellige verum quando
omiflio inalterius fraudem dire@®o tendit, 4./,
4 & [eéqq. fecus Gi obliqvé & per confeqven-
tiam./, 4, 4.7, Interdum delictum omiffionis
pari peend pledtitur com delito commiffionis
Brannem.adl. 3.pr.C.ds Can, largit tir. Admini-

ot
ftrator Reipubl. qvi ab herede { qvi fideicom-
miffo civitati preftando gravatus efl) cantio-
nem non exegit, ad omne intere(le utili négo-
tiorumgeltorum aione teneturl, 2. C. de ad=
min, Rerumpubl, ficut magiftracus 4 tutoribus
cautionem non exigens /4, iz I de Magifin,
Conven. Et licet heres folvendo fit, civitas
clectionemhabet, an contra heredem, an con-
tra adminiffratorem agere velit, Omiflio
Inventarii & reftitutionis reliqvorum in tus
tore dolus eft, igitur contra enm in litem
juratur, Menran. de Tutel, ¢, 32, Rat. 6. AUEL.
14.pag. 492 cimalias contra eum, qviomits
tendo delinqvit, in litem non juretor, Ja-
fon,anl, 9. C, unde vi, num,

bhon CAP.
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