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238 Axiom,

Intellige hoc procedere in referiptis ad lites,
Tatio, quia concedens a partibus videtur cirea
impetrata decipi, cap. P. & G. 40. de offic. deleg.
& fedes 15. cap. ex tenore 16, c. fin. de refer. cimin-
telligi debentad effectum, ut jus commune, quo-
ad fieri poteft, minus ledatur, Alexand, confil, 33,
vol, 6. Decianus confil, 73, verf. tertio premitto,
lib. 1. fecusenimeft, quando refcripta juscom-
mune non lzderent, nec gratiofa effent, fed juris
ratione niterentur, quo cafu latiffime interpre-
tari debent, hoceft, quantum patitur verborum
neceflitas, Joh, Mill, in verb, refirips fin: firiéti
juris. Boman, conffl. 763, Farin. 1. confil, 35, s 130,
ciim éa de jure communi fuppleantur, gloffin.
4, cum olim. extr.de fent. & re jndic. & in cap.
Paftoralis)extr. de fid, infir, &'in c.cum [pecialijin
prde appell, & comprehendant, quicquid com-
prehendi quacunque fignificatione poteft, ¢. 2.
& ¢. paftoralis 5. ibigne gloff. extr. de canf. pof.
& propriet. fac. /.3, C. de Epift. aud. I vel univer-
foram 2, [f. de pign. ak.:Jac. de Arenin capat.
Gloff. fin. extronelit. pend.

XV

Refcripta non funt in genere & indiftinde,
fed fpecificé & diftinte exprimenda,cap. com di-
leéfa 22.0b1 Panormi. in 2, nosb.cap. pofiulafti 27,
de refiripr, Belin. in eap. caterim. u. 2, eod. per
dottrinam [nnocent, incap, ex literis. de gfffc, de-
leg.cap. ex liveris 2, de dol, Corn. confil. 45. in hac
confulmtione, #, 14, vol, 2, & confil. 227. Videtsir.
#. 9. ¢od, vol. quiacertior non dicitur fieri, cui
non omnes rei citcumftantiz atque canfz dilaci-
dé exponuntar, Ticaqu, de rernadt. proxio, §. 36,
gloff- 2.1, 30. per Clem, canfam. ubilmol. de Elect,
&. concereacions §.ubiglofl, in verb, feiverit. des
appell. in 6. W elemb. 1. confil. 34. n. 30. quicquid
enim in co expreflumnon cft, pro omiflo cenfz-
tur, Gail. 7, ebferv. 35 030

XL
Refleripta derogare juti cominuni non intelli.
guntur. /. caufam §,C, de veferipe.Corn. conf. 236,
#.5. voluts & confilypos m. 8. ol 4, & confil, 245,
#. 3. vol. 1, {ed fecundum jus commune funt ac-
cipienda, idem conf. 17, P'ifo praceffun. 28. vol.2.
Welemb, tu conf. 43. 1. 79
XPIL
Referipta intelligontur fecundum formam.,
petitionis, Jall iz L. Juftitia, in fin.n. 6. de juftis,
& jur & in L1.n.7.C.de diver[ refer. Innocent,
& Dd.in cot.detransalt. & in |, Gallus. §. nane,
de lege, de liber, & posthum, W clemb, 1. confil. 2,
#. §3. Ubi limitat obtinere in ambiguis & genera-
libus, non etiam in claris,

Xrix.

Refcripta [pecialia derogant generalibus etiam
prias impetratis ; licet de his nulla fiat mentio in
{pecialibus, textus inc, ffeut 1. extr. de refer. &5 ihi
Abb. 7.3 & Felio m. 3. cap. guamvis 4. de prab,
in 6,

XIX.
Refcripta non dicuntur ejusdem tenoris,
quando continent diverfos judices impetratos,
bonond fudice bg. ff. judic. folv, cap.ex tenore 16.

Lib. XVL

| i 2Y.
Refcriptum non juvatimpetrantem
refcriptum facic, Ang, o )
#. 22. quianon intelligitor proeore
contrarium facit ¢jus, quod eft fir
ind.comandatum. derefey, unde & l’cfcriplo i
utentes p!‘ivantur commodo refcripti, & Cﬂl‘ld:;
mnantut in fumptibus& damno adverfarip,
wltoextr.de vefir, ot

ficontyy
< 7fetiptun,
feriptumq;
peum, Inng,

XXxi

: Re{'criptum‘ vires accipit ex intelle@y feriben,
tis. Innocent, inc. mandatim de refeript, eovi
tiatur propter modicum defeftum, cumex -
cedentibus & fublequentibus poteft mandarory
intentio cognofci, cap. ex parrea, ibigue gl ds

fids inflram,

: XXIL

Reﬁ:riptum tacitaveritate impetratun nen,
valet, cap. ad noftram s, extr.de aonfrm, uti, cap,
dicenti 25, quaft, 2, ficut etiam caffarye 5 fidcuria
00N emanaverity £4p, in menitian 3, dif. g, vel
finon fichoneftum, juftom, poffbile, tempoti
& loco convenicns , cap. erir. 2.dif, 4.5 obfe.
rum, itaut pleneintelliginon poflit, 4. cap.afi
nonexprimat petitioncm, eap, Maximinianu f,
difd g1, i clavfola hze, i preces veritate nitan.
tur, omittatur, 4. cap. dicens 25,6, univerfag.2,
vel [i exprefse non contineat nomenejus, qui
convenite vult y cap, ults § item fubferibere 2,

gu&ft. 8.
CAP. LI,
R es communis,

Pro re communi melioreft pars probibentit
& religiofum. ubi Angel, & Faber Infiisur.derer,
divif. ne quis confortivm plus fua pottionc vel
jufto in re communi ofurpet, /. due fratres78.in
fins [T de acquirbered, vel etiamntilitatem aque
{olitam intervertat, Bald. in capyt. §. 1. migudes
Pac. Conflant, per L fi diligenter g G, de ague:
duts tit. 1l

Declara procedere s quandoaliquis exfocio-
tum confortio uti valr ad eumofom 5 ad quem.
nonelt deftinata, non autem quando utivolr, ad_
quetm ulumeflet ordinata, 4, §. religiofiom. obi

Ang, & Fab,
CAP. LIIL

R efervatio.

Axioma 1,
Refervatio nihil juris de novotribuity £ ¢f
quis14, §.plevigue §. . de religiaft, pen. ihis fi
ne prajudicio. ff. de ag, quatid. Barthol. Ceepolii
confil, 25, incip, incivilibus, 0ol pen, HHm. 21 1
fin.Decius confil. 516, col. 5. circ. med. nom. %
Cravett, confil. 29, #, §. confils 127 P+ 7« confil 70
niim, 6.& confil. 144 n. 15, Confil Arg 1 cﬂnﬁi:i-
num.155. Natara enim refervationiscf, vrjes
refetvatum confervet , c4p. indrrrfﬂmvrzém"iﬁ-
in finde Elelt.in 6.0.4.8.1, 1 quib. mod, pf:
folvitur, L. 3. §u penule. ffs de liber. bom. &7 ]-
Dd. in l. fi qués legaverit ff. d.e legat 1 An_g~l-
in |, feripturas, C. qui potior. in pignor. & inh

#bidemg, Holkienl. de refeript.

omnes, 3 num. 3, G, de preferipts 30 ‘””"’1; S;f‘
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Cap. L. De

polyt. deMarfil. inl, qui ignorans.n.3. f. de falfs
Oldrad. confil. 214.Alex. aw:ﬁ!. 2§.dib. 1. Cravett.
confil. 7o, num. 6. Tibet. Decian, refbonf- i7a . §b
wol, z, Philipp. Matth. 1. Confil. Marp. 21. niam. 2ts
Unde & verba prolata ad effectum & finem re-
{ervandi non operari aliquam acquifitionem de
novo dixit Geminian, confil. 108, mf: 2 .m.fe»med.
ver/: his pramifis. Huc oprimé facit text. iz 1.4,
§. [ invenditione,in fin, ff.commans pred.ubifi
venditor zdium excipiat, & fervitutem rcfervgr,
quam dixit Titio deberi, licet emtor con['cn['cn.r;
fitamen in veritate comperiatur, nullla.m fervi-
tutem Titio debeti , talis refervatio nihil opera-
bitur_,

Intellige vernm, fi fcilicet de jure competat.
jus refervatum ad jus refervantis confervandum,
Cravett. confils 29. 7. §. € confil. 127. s 74

IL

Refervatio prafapponit jus refervatiim ante-
cedere. Confil, Argent. 7. confil. 24. 1. 38, quid,
quodnoneft, refervarincquit, L. 2, ff. de ufufr,
cap. fuper 5. dervemunciat, L aded 7.§. quod fivoro
5. de acquir, domin. b ffe lvmx.Oldcnd_orp. 2
Canfil. Marp. 5.n. 1. & exnihilo nihil fir, juxta.
Philofophum, quem citatBald. ink /£ quidemin
2. norb, per ill, eexe. fimancip. itz fuerit alien.ne
manumitt, Confil.Arg, 1. confil, 24, 7. 78, clim 1¢-
{ervario nihil juris tribuatilli, in quem dirigitur,
fi prios jus non habebat, L minor.35. §.1.6 ibi
gloff- de Evict. Angel, in . firipturas. C. qui po-
2ior in pignor. & inl,omnes, C. de prafeript. 30,
annor, Natt, 3. confil, 627. ».10. & refervatio, non
reperiens refervabile, nihil operetar , Angel.in
L [f quis legaverit, ibigue Bart, de legas, 1. Natr, 7,
confil, 620, 1,198,

111
Refervatio inaliqua difpofitione declarac_,
quid & quantumibi comprehenfum fit, Cravett.
confil, 214, .14 ps 2. Knichen, in Comment. des
Saxon.non provoc, jur. cap. 5. quod eft deregali-
bus. ». 2§. pag.m, 242, Eximens enim aliquare-
{ervando, reliqua conceflifle videtur, quia exce-
ptio & refervatio declarat regulam, idem Kni-
chen.pare. 2, deinveff. pack. cap. 1.3, 13, Unde_,
etiarn relervatio fpecialis, XABiv behalten uns
Dewor die vierMalefiz- Falle/ aperto Marte in
reliquisconceflionem infert, vide Rofenthal, de
[fenditom. 1. cap, 5. conel, 7.5, §.in addit. lit. D.
& tomr. 2. cap. 12, conclufi 1. 340 in addie. it K,
Quin imo Telervationem declarare obftrvatio-
nem fublecuram, exCraverr, confil.2il. num, §.65
Jeqq. vefere Bertazol, 2. confiudr, decifs confil., 2t
DU 4
7.

Refervatio unius inducit abdicationem cxre-
rorum, /.22, §. 22. ibi mam bec I deinferuéto &
nftrum.leg. b1z, . de jurisdiff. Thom. Michaél,
de jurisdittione.concl. 5.1t c.

Relervatio inficit titulum & illam ipfo jure.
annuilaty cap. fF eo tempore gy, de Eleit, in 6, quia
elt tam malignz nature, ue quicquid invenit de-
ftruat, & in oppoficum ducat, Menoch, recuper,
Poffelfion. remed, is.m, 444,

Refervatione.s.
CAP. LIV.

R esjudicata, Decifio,
Przjudicia, Pra-
xis.

Axioma I,
Non ¢xemplis judicandum, fed cujusques
caulz momenta confideranda & ponderandar,
atque ex his judicandum eft, cum vel minima_.
circumftantia fepenumero jus varict: ideoque,,
przjudicia pondus nullum habent, nifi factas
ipfa cafusque cvenientes fibi perzqué fimiles
fuerine, Frideric, Pruck. &b, eonfil. 42.num, 13.
Data enim diflimilitudine * etiam leviusculas
omnes przjudicii vires suferuntur, Everhardus
an Topic. loc, & fimili, Pruckman, d. I, num. 14
cum difparitas facti dilparitatem joris opere-
tur, Geedd, 7. confils 32, mum. 189. & 3. confil. 334
num. 424, & ex modica variatione plerumque
jus omne rautetur, & modicurn fermenti toram
maffam inficiat, Mynfing. deced. 0. reffonf vg.
numi. 3« fiquidem toc feculis nulla reperea caufas
elt, qua cllct tota alteri fimilis. Quintilianus
lib,7.in prafar. Fiericnimnonpoteft (inexem-
yplis) vt paria fint omnia, idem /b, 5. cap. 17,
Ppag. 309. frequenter etiam optime caufe fimiles
{uot malis, & innocens reus multis verifimili-
buspremitur, idem Quintil. 76, 12, cap.1.in find
vix elt ulla peromnia alteri Gmilis, idem /6. 7.
¢ap.2. pag. 252, Itaque indo®i advocati elfe dia
xit Albericus de Rofate #d L 1. de Confl, Princip.
cum jura non fuppetunt, ab exemplis opem.
petere ;, & dicere, ficjudicatumeft, Knichen,
de invefl. pait, lib. r.cap. 1, num. 101, Cravete. con-
Ji.592.num. 9. torm, 4. imd miferrimi ingenii eos
elle, qui nonnifi inventa decifione Dd.propo-
fitas qualtiones norunt definire, trad. Paul, de
Calte.in L. Clodius in fin, ff. de acquir, hered, Viv.
lib. 1. opin. 338, num. 50, Nevizan. fib, 5o Sylve
Nupt.num, 72, pag, 503, Hine Barbatiz vitio ver-
titar , quod fepe allegarit decifiones Rorz, quz
in rerum patura non effent, utjudices decipg-
ret, prout de eo conqueritur Danthe de teflamena
Lis, numm, 150, pag. 17, Siquidem, ut ait Hartman,
Piftor. 4. guafi, 25, w17, non me latet in judi-
ciis, inquibus plenins deliberandi pativm non
lupereft, multa may vpepae tradari, & 2iibi nis
mirum 2, quaff, 8. num. 30. In judiciis non raro
comtingere foler, quod Fabianus de Monte /%
tmil. deeme vendit. p.3. queft, 5. in princya.tog.
monet, utvidelicet mulia recipiantur, vel fiant,
quia locus vel tempus non patitur plenius deli~
berandi confilium, ut inquit JCrus in 7.7, de o
Exercilr. action. aliquando Pfleaet man quch bie
Urthyeil heraus su Eocfen Jefaie cdp, 28, vstr)f. 5.
quocirca & in Camera Imper, recepta eft fen-
tentia , quod vel minimus apex caufam facilé
mutet ; quo minusidem judicerorin hac » quim
in alia cavfa, prour teftaneyr Gylm. in Syme
Fbarerr_r. FOmL 1 part. 1. volam, 1. pag, 213, numt, §.
&’ g, Fichard. 1, confil. 3. nam. 3, Grav. in prown,
num. 44, licet & diverfo interimnon negetur .,
quod magnum quidem fic haberejaliquam deci-
Longm in terminis, Alex, Jafon & alii citari 3
Welem-
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