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Cap. L. De

polyt. deMarfil. inl, qui ignorans.n.3. f. de falfs
Oldrad. confil. 214.Alex. aw:ﬁ!. 2§.dib. 1. Cravett.
confil. 7o, num. 6. Tibet. Decian, refbonf- i7a . §b
wol, z, Philipp. Matth. 1. Confil. Marp. 21. niam. 2ts
Unde & verba prolata ad effectum & finem re-
{ervandi non operari aliquam acquifitionem de
novo dixit Geminian, confil. 108, mf: 2 .m.fe»med.
ver/: his pramifis. Huc oprimé facit text. iz 1.4,
§. [ invenditione,in fin, ff.commans pred.ubifi
venditor zdium excipiat, & fervitutem rcfervgr,
quam dixit Titio deberi, licet emtor con['cn['cn.r;
fitamen in veritate comperiatur, nullla.m fervi-
tutem Titio debeti , talis refervatio nihil opera-
bitur_,

Intellige vernm, fi fcilicet de jure competat.
jus refervatum ad jus refervantis confervandum,
Cravett. confils 29. 7. §. € confil. 127. s 74

IL

Refervatio prafapponit jus refervatiim ante-
cedere. Confil, Argent. 7. confil. 24. 1. 38, quid,
quodnoneft, refervarincquit, L. 2, ff. de ufufr,
cap. fuper 5. dervemunciat, L aded 7.§. quod fivoro
5. de acquir, domin. b ffe lvmx.Oldcnd_orp. 2
Canfil. Marp. 5.n. 1. & exnihilo nihil fir, juxta.
Philofophum, quem citatBald. ink /£ quidemin
2. norb, per ill, eexe. fimancip. itz fuerit alien.ne
manumitt, Confil.Arg, 1. confil, 24, 7. 78, clim 1¢-
{ervario nihil juris tribuatilli, in quem dirigitur,
fi prios jus non habebat, L minor.35. §.1.6 ibi
gloff- de Evict. Angel, in . firipturas. C. qui po-
2ior in pignor. & inl,omnes, C. de prafeript. 30,
annor, Natt, 3. confil, 627. ».10. & refervatio, non
reperiens refervabile, nihil operetar , Angel.in
L [f quis legaverit, ibigue Bart, de legas, 1. Natr, 7,
confil, 620, 1,198,

111
Refervatio inaliqua difpofitione declarac_,
quid & quantumibi comprehenfum fit, Cravett.
confil, 214, .14 ps 2. Knichen, in Comment. des
Saxon.non provoc, jur. cap. 5. quod eft deregali-
bus. ». 2§. pag.m, 242, Eximens enim aliquare-
{ervando, reliqua conceflifle videtur, quia exce-
ptio & refervatio declarat regulam, idem Kni-
chen.pare. 2, deinveff. pack. cap. 1.3, 13, Unde_,
etiarn relervatio fpecialis, XABiv behalten uns
Dewor die vierMalefiz- Falle/ aperto Marte in
reliquisconceflionem infert, vide Rofenthal, de
[fenditom. 1. cap, 5. conel, 7.5, §.in addit. lit. D.
& tomr. 2. cap. 12, conclufi 1. 340 in addie. it K,
Quin imo Telervationem declarare obftrvatio-
nem fublecuram, exCraverr, confil.2il. num, §.65
Jeqq. vefere Bertazol, 2. confiudr, decifs confil., 2t
DU 4
7.

Refervatio unius inducit abdicationem cxre-
rorum, /.22, §. 22. ibi mam bec I deinferuéto &
nftrum.leg. b1z, . de jurisdiff. Thom. Michaél,
de jurisdittione.concl. 5.1t c.

Relervatio inficit titulum & illam ipfo jure.
annuilaty cap. fF eo tempore gy, de Eleit, in 6, quia
elt tam malignz nature, ue quicquid invenit de-
ftruat, & in oppoficum ducat, Menoch, recuper,
Poffelfion. remed, is.m, 444,

Refervatione.s.
CAP. LIV.

R esjudicata, Decifio,
Przjudicia, Pra-
xis.

Axioma I,
Non ¢xemplis judicandum, fed cujusques
caulz momenta confideranda & ponderandar,
atque ex his judicandum eft, cum vel minima_.
circumftantia fepenumero jus varict: ideoque,,
przjudicia pondus nullum habent, nifi factas
ipfa cafusque cvenientes fibi perzqué fimiles
fuerine, Frideric, Pruck. &b, eonfil. 42.num, 13.
Data enim diflimilitudine * etiam leviusculas
omnes przjudicii vires suferuntur, Everhardus
an Topic. loc, & fimili, Pruckman, d. I, num. 14
cum difparitas facti dilparitatem joris opere-
tur, Geedd, 7. confils 32, mum. 189. & 3. confil. 334
num. 424, & ex modica variatione plerumque
jus omne rautetur, & modicurn fermenti toram
maffam inficiat, Mynfing. deced. 0. reffonf vg.
numi. 3« fiquidem toc feculis nulla reperea caufas
elt, qua cllct tota alteri fimilis. Quintilianus
lib,7.in prafar. Fiericnimnonpoteft (inexem-
yplis) vt paria fint omnia, idem /b, 5. cap. 17,
Ppag. 309. frequenter etiam optime caufe fimiles
{uot malis, & innocens reus multis verifimili-
buspremitur, idem Quintil. 76, 12, cap.1.in find
vix elt ulla peromnia alteri Gmilis, idem /6. 7.
¢ap.2. pag. 252, Itaque indo®i advocati elfe dia
xit Albericus de Rofate #d L 1. de Confl, Princip.
cum jura non fuppetunt, ab exemplis opem.
petere ;, & dicere, ficjudicatumeft, Knichen,
de invefl. pait, lib. r.cap. 1, num. 101, Cravete. con-
Ji.592.num. 9. torm, 4. imd miferrimi ingenii eos
elle, qui nonnifi inventa decifione Dd.propo-
fitas qualtiones norunt definire, trad. Paul, de
Calte.in L. Clodius in fin, ff. de acquir, hered, Viv.
lib. 1. opin. 338, num. 50, Nevizan. fib, 5o Sylve
Nupt.num, 72, pag, 503, Hine Barbatiz vitio ver-
titar , quod fepe allegarit decifiones Rorz, quz
in rerum patura non effent, utjudices decipg-
ret, prout de eo conqueritur Danthe de teflamena
Lis, numm, 150, pag. 17, Siquidem, ut ait Hartman,
Piftor. 4. guafi, 25, w17, non me latet in judi-
ciis, inquibus plenins deliberandi pativm non
lupereft, multa may vpepae tradari, & 2iibi nis
mirum 2, quaff, 8. num. 30. In judiciis non raro
comtingere foler, quod Fabianus de Monte /%
tmil. deeme vendit. p.3. queft, 5. in princya.tog.
monet, utvidelicet mulia recipiantur, vel fiant,
quia locus vel tempus non patitur plenius deli~
berandi confilium, ut inquit JCrus in 7.7, de o
Exercilr. action. aliquando Pfleaet man quch bie
Urthyeil heraus su Eocfen Jefaie cdp, 28, vstr)f. 5.
quocirca & in Camera Imper, recepta eft fen-
tentia , quod vel minimus apex caufam facilé
mutet ; quo minusidem judicerorin hac » quim
in alia cavfa, prour teftaneyr Gylm. in Syme
Fbarerr_r. FOmL 1 part. 1. volam, 1. pag, 213, numt, §.
&’ g, Fichard. 1, confil. 3. nam. 3, Grav. in prown,
num. 44, licet & diverfo interimnon negetur .,
quod magnum quidem fic haberejaliquam deci-
Longm in terminis, Alex, Jafon & alii citari 3
Welem-




240 Axiom,
Wefembecio confil, 24, ».13. Ludov, Gomez, ad
S equc. num. 14. Inflit. de aftionib. clim fi quisin
praxi decilionem alicujus Doctoris in terminis,
ut logvuntur, terminantibus habzat, & allegare
poffit, non facilé caufa cadat, ca prafertim, quz
textu Legis expreflo caret, Thomas Trivifan.
Uib, 1. decif- inprafat. num. i3, Pecr X efemb. con-
S.38. num. 12, Marpurg, 1. confil. 2. ma 24, & 3.
confil. 33. numi. 130, arque hoc refpedtu fufficiac
in claris Do&oris etiam fine lege loquentis deci--
fionem in terminis habere , Matth, Welembec.
confil. 19. num. 63,65 confil. 195 num. 124, vide la-
tillime Walter, de jur. & flat. Dd. cap.is. §. 6.
pag- 270
I

Senatuumjudicata a probabilibus trahuntur .
inexempla, qua Senatoresipli auctoresque lire-
tis manddrunt, quorum & prarogativam cfle .
reor, in fimilibus controverfiis entientium, Ren,
Chopitnin prafat. ad mares Parsf: adde Janum,
Seguerium, vbi vide citatos ayctores variosre-
rum judieatarum & arreltor. . 2.

111,

Decifiones Camerales pro jure communi
cenferi & reputari debent, arg. 4,1, de conflitut,
Princip . filius 14, ihi: fic enim tnveni Senasum
cenfusffe. ad L, Cornel, de falf, Graven, inprafar,
concluf. Gail. num. 26, vid,is loco de przjudicio
axiom, 1. Argentorat, 2. confil. §6. nwm, 30, vid,
Befold, inthefanr, verb, EammersSericht p. 152,
ubi inntramqueallegat, Sed declarari poterit, {i
dicatur hoc obtinere in fententiis juris declara-
‘toriis, non item in fencendiis fadti deciforiis, quia
hoc cafu vel minima circum(antia jus variare_
poteft,

iv,

Rei judicate affert prajodicium deliGtom fu-
perveniens, cap. ult, exer. deaduleer. tollit enim
rei judicatz (€ntentiam, cap. ex lreris 5. extr. de
divors.

V. :

Quoties quis ﬁmplicirer abfolvitur, fiveabin.
tegrd adtione, toties denuo agenti obliatexce-
prio reijudicatz , quia res femel apud judicem.
acta non eft iterum agenda & retratanda , ciim
alioquin nollus foret litium finiss Traergo, fi op-
politd exceptione compen{ationis , jurisjuran-
di, &c. rens abfolveretur, polted denud conveni-
rihaud poffer_.

Limira : modd lapfum fuerit decandinm.,
tunc enim demum {ententia vimrei judicate ha-
bete,

VI

RES JUDICATA pro veritate ha-
betur, L finon (ortem20.§, baredin. ff.de
condict.indeb. ocum putaresm 36, [ faniil.
bercift, Lingenaum 25 ff- de flatubon.l. res

Fudicata 207, [f. de Regulis Furis. {.1.C.quan-
do provocare. Dotores in cap. [uborta. de
re judicata. Mafcard. de probat.concl.1296. |
num. 14. cum [tgg. Menoch. confil. du. I
#um. 14.65 confil, 63, #.2.Surdus decif. 170.
B 5. €5 decif. 289.n.1. & confil.g1. 7. 2.
& confil. 106, 7. 13, Brunor. d Sole i locts

Lib. XV,

communib. verb, [ententia 48. Ani
nach. Florent. decif; 35 BUMLL B2y 'a‘
Mar. Ant, bar, refolue, [y, refolue, ;J ;:fl
& refol.vg. m.a1, Card. Tufch, prugg, ;‘a?}‘c?
:am._u’. lit. R. concl, 265, RUIS 4 chim i :
[ Rei enim judicate ftandum, /, poﬂfzf:
tentianig.Cod. de (entent. is z‘merlamtin:-
Lal.2.C.dere judic. Godd. 3, Coy iy,
32, mazn) 4
[Generaliselt exceptioin judiciis per.
luforiis, {ive ubiex compacto & collyfy.
ne colliigatorumadum fi; tUm eni,
res judic'ata. pro v_eritate nnnhabetur,[ed
intra quinquenniumretractatur, Lo,
prineip. [f. de collyf. deteg,ubi Cuijacius i
paratit, L. Cod. in fin. I 27, Cod. d¢ ljeni,

cauf.l.fi fervusiof. §.rde legata, Sfiper.
luforin1g.de appellat.]

Mo-.

VII,

Sententia prefumitursitt &rede lata,
L. Herennius 63. §. Gaja v ff. de Evidt, cap,
inprafentia b.de renunciat, Angelconfizm,
Neviz. confil. 36. 7. 2. Alex. confil, g5, Uy,
num.g. lib, 2.Parif, confirog. Pro {olution,
m.35. cume [eqe. Jib. 4. Gam, Lufiom, decif.
ao. pumz. 5. Mar, Antonin, . lib.r.refol so.
#.30. €5 refol. 71. . g 68 lib. 3. refol. iz,
Cardin. Tufch. i, it R.concl. 267053,
Cald.Perciradeemt. cap. 34 mqoRotde-
Cife g 20, 1 apud Farinac. p.i.recent,

11X,

RES JUDICATA facit de albo ni«
grom, & de nigro album, [ Jalonis/: fi-
lians, ff. de condicf. indeb. Marant. des
ordin. judic, p.6, 1. 426, COrtius jun. i
[l 177 w1200l 2, Barfat.confi.49. 50,1
volum. 1. Menoch. de prafimpt.lib. 2. pre-
fumpt. 07, 7. 48.] fallumque mutatinve-
rum, non eflentialiter, fed quoad efic-
&um,Caftrent: comfil. 6. cirea fin. verfocum
igitnr.Lib. 1. Romiconfil so4e Jncajis wf
[ecundoquia. Alexand.confil.g3. Repetitté:
.5 ver[. €5 [ententiadlib. b, Hyppolit.Ri-
minald. confil. 41,1 7. €8 feg. Curt.fenior
confil. 75, col. 7, mumpar,CUrtius junior e
[laz7. 9,13, ib.2, Card. Tulch. d.coneli 200
numsq. & 55, Etdenonenteensy & dC‘J
ente non ens, jafon. in/, Julints: ;a/z;am
nim. 2.4 de condict. judeh, Curtius junior
confil. 26, num. 6.1ib.1.8cde indebito debic
tum, & de debiro nondebitum,| L. cums
propaonas §. de reb. autor.judic. poll: }/ult-i:
Confil. Mazp. 29. 7.3 Angel. Aretid. c:::?;j
[il. q0.Capio primam. a._;p.{f ﬁ“g_. perf. Efe f
fententia. [ Quin imorem judicatames
fe alteram nataram, quz det 01"1glﬂf-‘11“11
perimat, augeat & extingvat, /;hx;f ﬁj ‘7
in cap. nofli. de Eledt.€5 in /, plager. A




C.de S5, Eccle/” o feudum, quod
feridum non Pecr. deBellaPertic. iz
Epit. fia fend.cap, 6. naro,Gurtins jun, de
_fé.r;.z', pe 35 #o.Schrader. de fend. Py

cap.5.m iz verf. [extoconflituitur fendnm. |

Alex. confil. 1. mi 16. € 24, wol. 5.quos fe-
quitur Henricus a Rofenthal. iz ¢7act. de
fewd. cap. 6. conel. 72.] probatio tamen per
evidentiam facti etiam contra remjudi-
catamobtinet.Malcard. vel. 1. g. pratim. §.

B, 15 feq, 5

RES JUDICATA facit jus irretractabi-
leinter partes , /. eleganter 2. §. fi quis
pos13.de condict.indeh. cap.cum inter iz, de
rejudic, Alex. confil. 39. col, 2, vol, 6. Decius
onfil. 4.45. col. 5. Socinus reg. 14, Cravett.
confil, 10, 9, 7. Curtius jun. 4. confil. 26.7.6.
lib. 1. 6 conf 177, m. 12, libu 2. Parif. confil. 23,
num, 218, Lib. 1, [etiam illud, quod alids jus
noneft, L fFarn liberi 4cateris 29.§. Duin-
zus Mutius 1, [f. de fat. bber. Bald. in l.in-
genusm col. 2.ver(. concludendo. ff.de flar.
bom. Burfat, confil.139. m.8.wol. 2,Roland,
aValle confil. §3.n. 12, val. 2. Vultiz. Confil.
Marp. 21,1, 141, maximé quando fententia
lata ficanditis partibus & vifis illarum ju-
ribus, juxta /.in canfe 3. in pr. verf canfa
cognita. de minorib N ult. 3. Confil, Marp. 29.
#.5.] Cardin. Tufch. 4. comel. 267. n. §5.ubi
7. §6. poft Alciat, reg. 3. pref. 0. n.17. ex-
tendit, etiamfi fit lata ex contumacia ve-
ravel ficta, Rot. decifs 8. 7.1, ap. Farin. p; .
recents :

Amplia: nonfolimineodem, fed &inalio
judicio, cap.2. de except. in 6to. vid. hanc amplia-
tionem deductam 4 Seaccia de fenvent. € reju-
dic.gloff 14. g, 11.num.46. feqq. Valenzuela Velas-
guez tom. L confil. 6. n. 4. feqq.

Declara: quodres judicatanon prajodicer.,
tertio, vid. Hactm. Piltor. [, 4. 4. 29, Scaccia de
Sentent & re judic. gloff: 14. .12

X.

RES JUDICATA inducit notorium.,
Cravett. confil, §19. n. 4. & efficit rem ma-
nifeftam, Cephal. conffl. 57, %.34.vol. 1. €5
corf.180.1. 2, vol, 2, Tiber. Decian, conf sy,
w31 V0l. 1.65 confil. 17. 1,15 &5 confil. 1y,
230,65 confil.5.4.1 40. vol.2.] Abbas con-
[#.89. In gusflione. num. 2.€5 3. lib,1, ubi
intelligit de notorio prafumpto, refert
CardinTufch. 4. /i¢. R.concl, 267, num. 3.
[ maximéinter easdem perlonas, cap. fin,
de cobabit. Cleyir. Talon 22 4. admonend;.
#. 43 ff- deinjur. imo & confenfum arque
approbationem finon expreflam, faltem
tacitam, cuicontravenire amplius non.,
debet, guod femel 21 de Regulis Fur. in 6,
L. findim 10 . de forvit, vag. pred) i s

o LIV, De Re judicatas

quod legat. l.de acceffionibusig. §. fin,de s
temp. prefivipt. eap. vequiftvit. 7. de [hon-
[falib. Cacher.decif. Pedem. 62. .18 Vult. 3.
confil.1§. 1. 74. |

Limira primo in fententia, feu re judi-
cata nulla, nam cum f{ententianullanon
fitfententia, Lalt. Cod.de fentent. exbre-
vicwl. recitand. Clem. pafloralis.§. ut igitur.
dere judic Tivaq. in boves. §. hoc fermone.
limizat. 1. .. ff. de verbor. fignificat.ideo-
quenontranfic in remjudicatam, juxta
tradita per Vant. de nullit, titul, Quoties,
& intra guod tempus. u.8. Magon. Lucenf:
decif 62. n.15. € decif 98 n.5. Surdus con-
fil. g1 .53, Azeved. /. 2. m.23. tit.ap.lib. 4.
avve Recopilar. Mar. Ant, bar. refol. libr. 1.
refol.77. 7. 14.65 refol.109. 1.3, €6 4,Cald.
Pereira gusflionum forenfiumlibr. 2. ¢.37.
4 princip. Amatus Rodericus in practica
cap. ulf. P.2.m.10. € 1. nec parit exceptio-
nemrei judicate, L.4.§. condemnatum 6,
I dere judicata. Tivaq.de retractulig, §.1.
(gloff. 2. 2n.5. Petr, Rebuffus ad Leges Gal-
lig , tom. 1. tit.de [entent. execativ, arsic,
wlting. n. 4. pag.m, 26,

Limira fecundo in fententia notorié
injulta, ut perSurdum decif; 260. 2. 39, €5°
confil.61. m.24. quem citat Mar, Antoninus
d. lib.1, refolut. 77, m.4. ubi %, 1. fubdit,
injuftitiam notoriam 2quiparari notoriz
nullitati, Card, Tulch. 4. 42 R. conet, 267,
#.409. &7 [eq.

CAP.LV,
R efignatio.

Refignans beneficiom refignatione admifla,
(tatim jus fuum & pofleflionem perdit. Abbas i
cap. Selicita, num. 19, de reftic. fpoliar, Rebuff, i
prxi bencfic, de infirm. benefic, refignar. in glofl.
10, nam. r Menoch. de recuper. poffef]. rem. 14,

nUmL 59,
CAP. LVL
Refiftentia_..

Axioma I,
Refiltere pofle perverfis,& non facereeft ipfis
confentire, cap. gui poicst §. 2;. g3

IrL
Quoties facultas proprid autoritate aliquid fa-
ciendiconceditur, toties id intelligendum, nifi
alcer refiftat. quia contrarefiftentem opus eft ju-
dicio. Irafiteftator permiferic Jegarario proprid
autotitate legatum occupare, hocaliter non li-
cebit, quam fiheres confentiat 5 alioqazin vero
interdi@um quod legatorum locum haber, Szrue
vius devindiét, privag, cap.i5. §. 2o m. 2. Idem.,
eft, falicui cancedaryr poteftas occupandirem
venditam, fi emtor ffatato tempore pretium non

dicing. de 49 pluv.are.h,1,§, prodeflag. ff.

{olveric..
(x) 1l
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