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quin difpofitio effecti fo

372 Aug. Beroij

ding primogeniture codonaliter pofita, qr uerba
condonalia vere, & proprié funt adimplenda, alio-
non pot.d.l.fquis fun
dum in finaluerb.f.de contrah.empr.d.l qui here-
di.d.L.meuius cum alijs fimilib, Ex quib.omnibus
coftat,D. Elbiram 3 D. Francifcii foucre iuftitiam,
ad illusg; fanorem pronunciadumeffe. Laus Deo.

SV MMALRLIV M

Drobibitio alienationis quando [implex fideicomifinns, & quan

doconditionale in cafu alienationis inducat, & quis fit viri~
[g; fideicommifSi effeCEus.

Ad fideicom. fimplex indulfum ex probibitione alicnationis
alij wocatinon admittuntur.fi vaus ex prohibitis alienaueit,
%ifi post mortem alienantis.

Fideicomiffi bona ivveuocabiliter non alienantur.fed veuocabi
liter,durante nitagrauati poft eius movie p fideic.reflituere.

Claufulaad babendum & tenendum inter dinidentes s inter
quos evat fideicom.appofita quid operctur .

In dinifione quando ea,que d teflamenio dependent, pey ucr-
bageneralia cenfeantur vemifja, & quando non.

Filio,¢r nepotib.ex eo inflitutis, e inuicg [ubflitutis vulgari-
tev,pupillaviter, & p fideicomiftii, qfio nepotes uotati dicant.

Pyobibitio alienationis onus,odis,inrisgs exorbitatia catinet.

Et debet ueré,cr proprié intelligiynec de cafu uero ad impro=
prium extenditar.

Et faltafilys non extendituy ad nepotes.

10 Necultra quartumgyadum trahitur.
11 Etfalla fimpliciter,qusenon fit vefbeétina non tenet .
12 Resprobibita alienati femel effeéta alienabilis femper durat

alienabilis .

13 Fideicommi[farij veré, & propric non funt havedes ,fed largé,

& impropric.

14 Et difpofitione odiofa de baredib. loquente non caprebendunt.
15 Stasutum, quod pofSefiio continyars debeat inheredes , locum

non habet in fideicommiffarijs.

16. Et cft exorbitans,ac contra invis vegnlas.
17 Indifpofitione fatta pet nomina colleEliva qua perfons coni-

prehedantye que admitti debealseueniere cafi difpolitionis.
O ki T e A

Pfliobiéitio alienationis domus faftabaredibus
frmpliciter,quia teffator. woluis dowym per-
petno fare pro habitatione ¢ vfu heredum, &
defeendentinm inducit fideicommiffum fimplex,
& fucceffiuii nonin cafu alienationts;fed ur unns
poft morté alterins admittatursCuifideicomifSoin
diuiffone per clanfulam ad babendum, ¢5> tenen-
diiset per alia uerbit pragnantia renuntiatum cen
fetur; Negsdicta probibitio haredibus facta a
fedeicommffarios trabitur .
CONSILIV M. LXXXV.

N hac ca domus vendite,ut aficrif,contra

¢ phibitioné exprefiam in teftd fadld, ultra
/8% copiostabexcellenD.Confultore defcri-
Pta,q pro magna paree fucrunt d Crotoinl.qui Ro
mz §.duo fratres fide verb.obl. cofiderata, Sep et
latius in quoda cofilio {uo,qd habeo pencs me,cui
excellen. D.Vincentius de Ocha, & egequi plura
bfcripfimus;quoad principale dubid, an

(ulas in'ca appofitas dicaf re-
;qd ex phibitione alienatio
wlla,pfupponendounum, qd in
€ arbitror,;g 1 occurrentl

-
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dcxcqmiﬁhm,nc’) aiit {ub illacsdey
nata fuerit: circa qd fummo :
cft ganotabilisex - ESpean
ganotabilis ex hoc effectus fequ
clt, g teftator dixerit, phibeo herediym . .
et corum oém veditions, & alicnas ity
9 : NALONE e I
quia ed uolo perpetuo ftare p habjgari g3 A
heredum,& defcendentivm, &t mé‘f’.“e»&_ .
fideicommifium fimplex,& non i"“ccafr s d
al;clﬁqtlo;& iftud ﬁdc@cé.ccrfcfcf{bfaﬁﬁ“}o_ ‘ i
1e,ve3,vevnus admittat poftmorte aler o y
luit Arctin d.§.duo fratres, & hic e&cgrfm'm '
Aliud, o it faka phibitio alienationis dgmﬁ
remaneat pv{u familiz,vel hereda &tunm'
fimplex fideicomiffum induéq fcd’cond‘cgjm ofspe
delicenfi fieret alienatio, & in cafi (oiﬁa(l)}mc" b
nis,ut inL.peto §fratre ff.de leg.2.l filiuskafamp
ter fl.de lega. & ideo nulla fecuta alienatiogenty
lum indiccref induétum fideicomiffumuihik
Aretan §.duo fratres,& notabilier h:rc,oiadgd
latinfignis peeptor Bar.Soc:ibi in.caft, &pla
me €t conf’43.in 3.vol.in 3.8 4.col.necgin
cognatis in 1o,colin verfi.fecundo habemusfig
reb,du.b.Vt &t ponderat 1).Confultor,& cltde
d.D.Vincenti},ergo in cafu,de quoagi;p
n€alicnationis d facki fideicomiflum {m i
noin _ga{u alienationis,ga teftator nfusfiise W
bis,&linfup phibuit domusalienationt, gt
cd debere fhare ppetuo &e.per pdicta e Milince
uoluit Bar.in Lpater filium §.fundumfidelegless
€x ¢0,quia teffaror in cafunofteo dixit, qauoki S
nauerbum uolo fiti natura importat fimplexiill
com.ut inl,2.C.cia de leg. Rurfus,qadisi uoliess tranfa
ftare debere perpetuo,alioquin fi diceretintodiindla
Gum fideicomiflum in cafiralicnations feufiale afinec
natio fequuta fuiffet; pfedtd tcﬁatornouhab\iﬁat JFW"I@{“
intentum {aum,qd perpetud &e. Primo qualiteiresfra
quis de haredib prohibitis decederepeliloaR S iinin
neo herede ab inteftato , non fack alicnitoreds ‘a’njmﬁﬂm
qua,bona extra hides, & defcenderes seluonseifins o
rent,cinulla efier faéta alienatio;ut in LoiptesSSiidnres
cii inter fm intellectit Bar.& coem fdekgan0fiilo,
Jind.J.peto §.fratresfecundo refpectugalinclignato
ref fackain cafn alienationis, fﬁquﬂrﬁfaq‘r?!“b‘ Ol Rc
non pefict extendi ultra guart gradilut it Aluddag §
de reftitutio.fideicom.é& ibi lacobo d;Bclm(m ety
Ang.vnde (i {fomus in cafi, quo dicaf indoctomt
‘deicomifiumfimplex, non poterit fuccciors

] Tolut

may Ut!f o
Cf»fham;h."du b

neus abinteftato admitti argu.l.ciita § IR ‘iimno
f.deleg.2.&arg not.per Barn . utiuilutiip e d
liberi ff, de operis liberto. & donee eritad ifuod
_dcfccndmtjb.te[‘mtoris,dumbirﬁclelcomlﬂﬂmg S Hier

gu.d.§.in fideicomillo, s 1iC.de verb KRR
intétioni reftatoris erit hrista&u,quwolmt,
debere ftarc apud defcendentes fuos. EtCH
huiusfideicimplicis coprehenti ftbpro o
alicnationiseft, vt foli dicnftac“tk_lf}ﬂﬂ*
morte eorum,quib facta fuit prohibitios cﬁﬁ‘i‘ L&
ti uocatinon poflintadmicti ad ﬁdc1c0mlﬁi !
{i polt mortg illius,q alicn r,ut per Dme
§.duofratres,& ind.conl.
vnus ex phibitis alienauert it
terunt alij venire 3 alicnaiont, nee
nifipoitillins mor

c 10 i qni,uiu‘(_:ruad

1 ol ; actiol
aEE ucllc:nr,l‘llg ?'Oflm;‘il('lf] iil::cc coilile el ry;
acere,ciinondil dics Venilic : ;i
agere,con s fide Jeg 2 Lia‘sc fiicee

codere die fde verb figdfi.galia A
5 o ed.jundus 1js , QUF LRt ¢y

rum ff.& Cqn dies leg.ced Ol
dies incertus f.de cond.& (_{cmgn- [;f[fms E [lis
quis cft grayatus per ﬁdcm)ml[}?ﬁgﬂ;oﬂhli‘ Lrg,m"““'
p : A fdeic nnon poll a0,
tem,quamuis bona fideicommilit n il Qi




fgmen 1L

auth.res que C.coia. delega.l.

oy i Mﬁliﬁé’ #Fad Treb.ti renocabiliter alie
e ol arencatalienatio, faltem durite uita
Tianggy am-,m poftillius morte folii alienatio re-
Mo Qmﬁ rex.inLfi.6.naiit fub conditione,
Oncmg B8 5ia delcg. & 1bi Bart. Cyn. In auth. res
R n] cum patcr §libertis fidelega. 2.
1 Indufgy -:\ﬂﬂei;’,clf(ﬁ-& ea,qué paritin uerboalicnare,
{é{ﬁ&m :Jra a‘mq'z'Eﬂufﬁdo meahoc 1310 (‘Lmd.o
[Cﬁus,{t ‘mgudi agentes? ?ccupar._or.?c_lF d o(hp.us,L_x
cafs ol gpisc Lt ipfe uenditor,ut €t J}metl ( ;‘[ §t. in
s domus. bl gCorroborantur t praem__é a uali qm 1ma
g i foiBartin d.§ duo fratzcs i S0, 4
G ‘egéspcrrfﬂ}lwm; U.()iult cla_n u _;:H_.ili:l'ya
L aleat L renendi &c.falte Q('i)cra‘n,q {i (.;c‘)pnsat
15{3-§>Cum;: cvbfcri ab uno ex diud cnnbus,]nmn qulos
m[-wm_" a.mﬁdci_cnmmlﬁum,nt comr% un}?.tp;;nj.
iy Ymmﬁd(‘l;()ﬂlﬂllfﬁ'llh nou poffint alij diui-
ocatierantad fideicommiflum,5ueni

ot } % % :
it £ CONMrA cptorem 1el, qul referuatuni

Lt ideicomifiiun circa pretinm I fi fun
ticommifiium ff.de leg.1.8c ibi Bar. iun
(marius, & ibi Bar.&c alij fidclega. 2. Sed
adro ignoranti fideicommifiiim ll‘:fhtil
ssorzo pp clanfulam illd ad habend@nd
eariutno.per Alex.an conf. 8. inpen.
% ifto md &t in imili arguit Crot.ind.
Ifincétius de Ocha,qui fe illi fubferipfit:
husobltat, @ per T verba generalia non
Lnnccremilia ea,qued verbis teftameti
siaifivifis,& infpectis verbis teftamenti L.
linnfac& no.in Ltres fratres fl.de poenis;
lindlqui Romz.§.duo in 2.q. Quia fatis
fintcognita, & infpeéta oculis intelle-
oif ex verbis Bar.in 4.q.ibi, & cft deme
Slnesfratres; Praetered iftud contrarid pro
suiininfifo diuifionis fuiffet fimpliciter
wnfilailla gencralis,nihil contra diuifio
S ecus fi ampliorib. & pragnantiorib.
dntes vli fuifient, qualia funt verba, de
inirfifo,a D.Confulente confiderata, maxi
Sadilione heredum fuorum,de quib.per
ailiRomz §.duo fratres in 8.q.& per fo.

& cft demits
it,D phb
n e
s fthiyee

e, qule
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it qa oty

t implexfdd
adixit; vl
ceret introdte
onis; eulfaie
-nonhahilee
mo quizidle
onselictogi
lienationedi=
reluaoriserd
Lipaenfor

dii; i n d8aiidiad Spec.que ibi allegat Alex.nam tunc
) de BeluitiBuierenirindinidua mentio de ucrbis tefta
af indumis s ipfi dividentes habuerint notitiam
nccelortEiauiinteltd, prout habuifle dar in cafiino-
‘m§‘.mm{fl sahiqunon erant proximiores, qui abinte-
urifiucan (catrc debuiffent: 4] Vlterius confideran-
crit B qiod eftator inftituendo filium Bartho
eicol}uﬁﬂ“{v“' iflicronymum , & Tadeum nepotes ex
erb. 11g:&]“ b “omeonon cenfetur illos fimul,& eodem
nvolmfxvf& ldfuccefling tanqui fubftitutos patri
rs‘ﬂ[Et‘CﬂM h;untccﬂimis,nc illord prazteritione teftm
b_Pf‘Jl“l’ X puvtuolunt docto.coiter arg.illius tex.in
fuccelB N qridam reqié.fde liber.& pofthu.& ibi

atDimeus Soc.in 1.q.in 1.colum.& ego
dicere fequendo hanc opin.in ¢.Raynu
Hoibillbus extra de teft.ubi multd copiose
Otminaui riidendo tex.in d. ca. Ravau-

Wdicillis §inftituto ff.delega. 2.& quia
ﬂ(lqncm confulendo no cft recedendi
"“‘il\ﬁﬁjcno inilla comprobanda nd in l'iﬁf) i
Tm}mnl_vt‘.lpm.cschc‘m»mr fubftiruti ipfi Bar
o RO VE per feribentes in d. §. quidd

o 2.0 cotl i A
dsc LCS“ 1?(\1‘ ‘Al‘::lgxcluu'c uocati uel ex valgari, velex
) b ¢icomitiaria, put v més teftato
11 i vis valgaciter,pupillariter, & p
POt tervidelicer, fi eueniflet ca-

onpolli® : S 3
100 PO artholomeus decefliffer heredi-
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tatcnon adital.cii proponas C.de hered. inftit. per
quam valgare direto tanqua haresvere fubftitu-
tus dr fuccedere teftatori,vt p Bar. in L. de vulg.
& pup.& hic cafus non euenit;Pupillariter vero nd
iphi Barrolomeo quia erat maior, & annii 14. exce-
debat,fed inter ipfos Hieronymii,& Tadeum, qui
crant impuberes,euenigte cafit, quo Bartolomeus
non fuiflet hares,& fic ipfinepotes ambo ex yulga
ri fuiffent admifli d.§ quida reété, & ibi Alex.& alij,
& poftea alteripforn in pupillari ztate decefliffet,
qui eft cafus pupillaris,ut per Bar.inl.z. perilliitex.
ubi lare fl.de vulg.& pup.Perfideicomiflum aiir in
cafu,quo(prout eucnit) Bartolomeus fuifict hxres,
& poftcadeceffiffer poft pupillar€ xratg, vt inl.cen-
turio,& ibi Bar.& Imolff.de vulg.& pupil. l. cohz-
di §.ciifiliz co.titlprecibus,& ibi ogs C.de impub.
& alijs fubft.& ifte cafus stingit in cafu noftro,vide
licet,qp ex quo Bartolomeus adiuit,& pubes decef-
fit, &k nepotes ex co tanquam fubftituti, & fuccefli-
u¢ folum potueruntadmitti, ipfi nepotes cx fidei-
commiflaria fubftitutione admitti debuerunt, &
non aliter,quianon {imul de iure loquendo , vt fu-
praltem nec ex vulgari,minus ex pupillari,ergone
ceflario ex fideicommiffaria,& tanqui fideicomif
farij per pdicta: & quamuis ipl inftituti inter fg fi-
mul {e admifering, & {ibi ipfisfic de facto potuerint
piudicare,nd ta de iure hoc facerc potuerunt,ftan
re difpone teftatoris, & contingentia faéti ; Etideo
hoc non potuitfieriab ipfis de iure, falt€ ad praiu-
dicid altcrius,qui in futurum ex hoc poflet lzdi, &
grauari, proutledi, & granari contingeret ipfe S.
Alexander emptor,cii quis {ibi;& non alteri piudi-
carc poflit iurib.valgarib. §/His frantibus , mo ani-
maduertendum eft,T ¢ prohibitio de non alienan-
do,q df onus,odium , & granamen continere , & 4
jure exorbitare, argu.lnon vig; ff.fia parente quis

1anu.§.p tradition@ inftit.de rer.diuif: Soc.in
.§.44 ffad Treb.tdebet vere,& proprié intelligi,
nec deber extendi de cafun uero ad-cafum impro-
prifi , quia uerba appofira in tali prohibitionc funt
intelligenda pprié, & veré argl.eum quida ff.delib.
& pofth.c.d a inre dereg.iur.in 6.1fiucro §.deniro
ff{ol.matr.& ibi Imol.Hinc videmus , T ¢ prohibi-
tio fadta filijsno extendif ad nepotes, Bal.in Lvolun
ras in finer.C.de fideic. Bar.in Lfilius §. dini in vid.
colff deleg.1.Cyn.in d.Luoliras,& p Ang.inauth.
de reftifideic.in vlt.col.f Item talis prohibitio non
extendif ultra quarti gradum,ut in d.auth.de refti,
fideic.& ibi doct. Preeterca T prohibitio fimplex de
no alienido,gnoneft refpectiua,nd tenet i fai_il}st:l,
&.dini cum fimil.ibi alleg.fde leg.1.d.lpater filium
§.fundum cum §.feqen.ffde leg.;. Adde,gpfficon
tingat.ré prohibitd femel pofie alienari,viterius no
df prohibita,fed alicnari pot in futurd d.Lpf §.quin
decim ff.deleg.3.Faciunt no.p Bar.& alios fcriben-
tes in d.§.diui,ex quib.colligif,prohibitiong alicna
tionis efle 5 regulas iuris, exorbitaté,& odiofam,
ereo reftringenda, & dlibet v erba principaliter in
caappolita ppri¢,& vere erant intelligenda. Ex his
6 infero,q ci heredes teftatoris fimpliciter fiie-
rint phibiri,ut ibiinue & infup phibuit dictis £
ius heredib.&c.fequif,g {olii hi,q fuerunt proprie
haredes ipfius teftoris,& qui vere, & propric vehe
redes teftoris fu admifli,cenfencprohibiti, &
noilli,qui improprie & large funt, feu dici poflunt
hzxredes : Sed ipfe Hieronymus, & I
qui euenit, non fuerunt, nec dn it
tanqui haredes uerd,& propri¢admitri de
ruerunt,fed impropri¢, & large loquédo,v
vt fideicomiflarij,& fubftitut per fic
AA

hxredes,nec
iure po

elicet,
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ra,ergo in cafu ifto non dir fuifle
1eftt fideicomifiarij, feuhi
ubftiturione fideicomiliaria, non fn

i Jes,fed improprié,& large, vt

s
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73 bifi.gmut
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2
hac verba. fidevul.

filius §.1.f.quod cii eo.l.poftulante
ad treb.& ideo T in difpofitione odiofa, & exorbi-
tanti,queloquitur de haredibus; né coprehendun
wur fideicomifiarijnec nocati per fubftonem fidei
commifiariam,vt colligitur ex ijs, qua voluit Ale.
in conf.82.in fi.z.colin 2.volhinc eft,T @ ftaturum,
quod vult pofieionem debere continuari in hare
des non habetloci in fideicommifiarijs, ut ibi pex
Alex. quiat tale ftatutum eft exorbitans,& contra
regulas iuris,ut inl.cit haredes in prin. & ibi Alex.
ff.de acq.pofi& per Balin rub.de caufpof.& propr.
in fi.z.col. cii {eq. 9 Vlterius, ¢ filius Tadeinon de-
beat admitti.facit, T ndad hoc, vtin difpone fadta
per noia colleftiva iuxta tex.cil ibi no.per Soc.polk
BartinL.Gallus §.quidam re&te ff.de lib.& pofth.&
inlf.C.de verb.fign.coprehendantur perfong,que
{ub noie appellatino comprehendi pofiint.requiri
tur,p fint tales , quiin reru narura fuerint tpe tefta-
menti,& mortis,uel faltem €o tpe, quo uenit cafus
difpofitionis,ut colligitur ex tex.in lL.cumita.§.nfi
dcicommifio fdeleg.2.& inLi.C.de verbdig.& eft
de mente Bar.& alior in d.Li cognatisft.de rebus
dubijs fuper folutione d.§.infideicommiflo : Etve
efle cois opinio,qua fequitur Alex. quipluresalle-
garin conf.219.n z.uol.& requirit,qué eficnatd fal
te tépore mortis teftatoris: fed filius Tadeind erat
natus,nec conceptus tépore tefkamenti,nec mottis
teftoris,nec &t tepore alienationis.quo ceffit, & ue
nit diesfideicdmifii contenti fub alicnationis pro
hibitione,ergo is non potuit admitti, fed ille , qui
erat proximior eotpe;quo fuit alicnatio facta,quo
tpe fuit fibi ius Gfitu,cui 86 potuit piudicari nec it
lud tolli p fuperuenictia natiuitatis dfilij Tadei, ar-
gu.d.§.in fideic.& ind.Lfi& in Lpeto §.fratre ciibi
noffdeleg2In reliquis me remitto ijs,p docte ad-
duxit D.Cofultor,cuius fhiam fequor, LausDeo.
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1 Prohibitioalienationis fimpliciter fatta non walet, at ficum
canfa,cr refpe tu alicuius perfons faiafit,valet,ac fideicos
miffum inducit.
Probibitio alienationis fatta inter vnit, vel oés ex pluvib. infli
tutis palet,interqs eos fideicomifSii operat. O declaranu.3.
4 Probibitio alienationis fala , nifi de confenfu , & voluntate
alicuins , dicitur fata vefpectusllins , & ad eins veilivaten,
ideoque nalet,¢ fidetcomniiffum inducit.
5§ Fideicommiffi res nequennt per grauatum alieuari, nifi de
« confenfis eus, cii fideicommiffum velicfum est.

6  Prohibitio alienationis extra familiam, ¢ nifi vequifitis illis
defamilia eadem eft,ualet,inducitqs fideicommifum.

7 Probibitus alienave etiam [rmpliciter,hoc addito, vt poffit pu=
ta aTitioherede aftringi ad reddendam vationem omniit bo~
norunL, g & in manus {uas peruenerint y & aeillis inuenta-
riie facere,dicitur grauatus T itio pev fideicomifiis veflitueve,

8  Fideicommifiaviusycui veStitutio facienda eft y cogit graunatum
baeredem eanere de bonis confernandis.

9 Etproperea tnuentarivim ﬂzcen’.

10 Tnuentavinmisde u-;wﬁzfit,qﬂi rationem veddere tenetur.

11 Probibitioalienationis ualide fakta uni ex filtjs inducit fideix
comiffwn fieb illa codone fubintelleéla,fi fine filsis decefSerit,

12 Probabitio alienationisfacta vni fine confenfit s & voluntate
alterius inducit filercommiffiens condizionale in cafis aliena~
tionis falte fine confenfu illins,&r non aliey.

13 Etiam fi aliqua verba poflea fideicommiffum importantia ef=
fenzadiela : DU & alia fimpley 5 & purum post mortem

v
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probibitifisnifeantia forent appofia;
14 1\’{;; ”Pcrf:‘!‘ .ui]fﬁﬂ,u{ pqﬁ}:; affringj adreddondap 0
mzmrmmg; conficiendum ;¢ vebona debeg af g
confivare,fideicommiffum altcrannyy i Jm.dd e
15 Fideicommifivm fimplex pofl n,koym,;,cﬂ‘[-.f !;q:t.
uerbainduciturscumbaclege , ¢ fﬂﬂdxtz;nrn I bk, S
dente fuccedut eins loco C ajus, E)MI‘W'! |
16 chrbmf} ﬁxct;do rﬁ me,pofeﬁé; Fdeicomnifiain "
17 Probibitio alienut:umsﬁmplzt:rz-rﬂ;&a : ﬂP )
voluit, @ bona in familia remaneans ﬁjei{ﬁ'n:,‘f e
pofl morien operatur. ; i fg 3
18 Subflitutiofideicommiffaria fafta diciturperhicymly &
baclege, g decedente Titio fuccedat Cain, G
19 Conditio quandoqs idem,quod fidzicommiffumipy oty
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