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uerfirate beveditatis feens fit; Conttann 40,

Substitutio fafla Titio,ff uino teflatore decedat, locum noh ba
bet,fi eo mortuonondim adita bereditate decedat.

Subfiitutionen faéEam expreféin uno cafisad alivm etiaw fi-
milewn, &7 vationem eandem, uel maiovem habentem non pof-
fevrabi pluvimi doboves wolsersunt, pluraque iura hoc pro=
barevidzntur nunt.o ¢

10 Subgtitutio fideicomniffavia debet-{pecificé verificari in cafi,

uel conditione exprefia , & non ad alium trabi : Secus est in
) NS
valgari (ubftitutione, & quare.

11 SubStitutionem falfam , ¢ veStriftam ad ununs cafum verifi-

eari in alio fiviliyimo ad cafum quoad uerba oppofitum , fed
quoad effeum (imilem extends multainra probant .

12 L.fin.C.de pofibu.beved.instit. Et Lcommodiffime fF.de libe &

poftbu.concordantur,&r declarantur.

13 Extenfiofitinteflamentis,& fubfliutionibus ad cafum omif=

fum,ubicungue constat testatorem de cafu omiffoidem fuifse
difpofiturum,fi intervogatus fuiffer.

14 Subjlicutiofacia fubpluribus conditionibus copulatiné locum

habet,condicionibus ensmibus adimpletis.

15 Subflitutiofutla Titio,fi Titins, ¢ defeendentes omnes mafis

Lefui decefferint, @ defecevint,ita quid nullus extet,uel cxta
ve poffitslocum babet Titiotantum moviente , & nullis alis
ex eo defcendentibus natis.

16 ¥ ninerfalis ovatio pluraliver concepta in uno tantum quando-

gueverificatur,er locitm habet.

17 Hecuerbaitaquod declarant , & deteyminant pracedentia «
18 Deficeres&r decedere in fubflitutionibus ad guos veferatur.
19 Mafculinivatisfamili,¢r agnationi quando teflator prouidere

uoluiffe cenfeatiy

20 Subflitutio frdeicommifiaria fatfa in vnocafu; & fubuna con,

ditione.etiam in alio cafis,in quo effefus idem fequeretut;lo
cum habere potefl.

21 Conditioneceffaria ad effeffum alius maximé in fubflitutione

duplicirer poteft confiderari.

22 Fideicommiffsm ex probibitione alienationis quando inducafs ;
23 Excludens magis dilefos,e teftatori proximioves ex illius di

(pofitione innlto magis remotiores,minusg; dilectos excludit.

24 Perbiidefcadentes efl collelfindt pluriii graduit, & perfonarits;
25 Focatiper nomen colleinun quomodo,&r quando, & quo 0¥

dine admittantur.

16 Exclufo:per [ententiant , aut aliter yno eX uocatis per nomes .

collehinmm,admittitnr [cquens ingradn.

29 ‘Subflitutio fideicommiffariaquandofattaefl alicwifimplicitey
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28 Huresgranatusyde veftinendo qua atfione ad reflituendum

sbona reflitutioni fubiccta.poffit.conueniri.

29 Sententialata in poffefforionan nocet agenti petitorio etiam

inter cafdem perfonas, & nu.48.

30 Subjlitutns fisbflituti,primo fubfiituto deficiente, dicitur [ubfts

tutusipronid inflituti.

31 Extenfio infubflintionibus vitandi abfurdicanfa quandoque

fits & quandog; non, & num.3 7.
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cafuum etiam dinesfium; modo eundem effefium importet

33 Subflitutio vulgaris inunocafu exprefia adalii regulariver

extenditur,

34 Fideicommifariam fuifie fubflitutioné, quomodo ‘cogn_oﬁ;ztur..
35 Subflitutio fattapey uevbun commune cum diftributione tem

poris guando fideicoms ifSum contirieat.

36 Subftonem faétd expreffeinunocafiad aliil extédi vemiffiuca.
37 fo.Andviinaddit.Specin tit.de tefla.in §. in primis in addi.

magnan §.qs
Olidiagii confit 43 .falfum tale eff. declard
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38 Pulgaris cxpreffu pupillayem tacivam non conimet ad matris

exclufioncinynéque tune de cafu ad cafin extenditur.

39 Compendiofs fatta filioimpuberi-per uevbuu comune, matre
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in medio exiffente, pupillavens non continetfed omni tempo~
re dicitur fideicommiffavia.

40 L.pater feuerinam in prin.ff.de cond.&r demonst.declavatur.

Sententia,fine res iudicata contra wuun ex havedibus, fen fi-
deicommifSavijs lata alyj beredi,[en fideicommifario,quiefiet
de comprebenfis in teftd,&ex eadem caufa jure proprio -
geretynon noces:&r quomodo hoc fit vevum,declaratur. _

Excepuiotei indicats contra wnwm ut alteri quog; obfit ,'quid
YEqUIratiy « ot

Sententia fuper ve pluves equé principaliter tangente lata cd
tra unum agentem quando alijs quoq; noceat, & quando no.

Sententia contra illwinsqui cft heres purélata non nocet cobe-
redi fub conditione.

Liex contraéiuff.de ve ind.declaratur,

Sententiactraberedem,uel unum exlegatarys,ant fideicom
wiffarijs lata g alifs fubStitusis; & fideicommifiarsfs noceat.

Alex.in Lfepe col.9.verfiitem ex hisinferour ff.de reindic,
declaratur,

Scientia queser quando requiratut ad boc,ut [ententia cotra
unum lata altevi tertio noceat,€r ni.5 1.5 2.

Scientia alicuius de. ve aliquanon probatur per publican uo~
cemy & famam de ve illa.

Scigtia fimplex abfq, intimatione,&- notificatione gt n obfit.
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Vbftitutio fadta per hac uerba, & cafur, quo Ti-
q tins, & cius defcendentes inftituti,& fubftituti
oésdeficeret,&decederétita g nullus exrer,velex
tarc polit, tac & eo cafu,&nd prinro,necante,ucl
aliter maiores natu defcédétes ex Alberto {ubftitu
ti dicanf, locti het &t defcedetes pdictis nonnatis.

Snialata 3 uncex hzredib. feu fideicomifiarijs
alteri cohazredi,feu fideicomifiario ndonocet, quin
1pfe stracafdem pfonas excadem ca agere poflit,
etid fi fimpliciter,& extraiudicialiter tm lit€” mota
{ciuerit, & gito {cigtia hocin cafu pindicare poilit.
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N cafi1 ad me tranfmifio, vifo teftd Ioan-
nis de Bardis,& cofideratis quibufda, qua
iudicia inter D. Tacobum exuna, & inter

filias dii Angeli heeredis inftituti ex altera agitara
concernunt,{uper tribus effe principaliter infiften-
dumarbitror, quortm primum eft, utrum conies
Albertus innior,qui eft de defcendentib. mafculis
Alberti antiquioris,&in quo o€s qualitates in teftd
requifite concurrunt,ex {ubfidne fecundo loco fa
&a ad bona immobilia, de quib. in dito teft6, ad-
mitti poflit,exclufis filiabus d.D.Angeli. Seciidum
eft,pfuppofito illum pofie admitti , an ex{hijs 3 D,
Tacobum latis,q in rem indicatam tranfinerunt,ex
cludaf. Tertium eft,pluppofito, comité Albertum
habuiflfenotitid de iudicio,& de diétis faijs,utrum
hmai {cientia ipfi piudicauerit:& § {cientia fuerit
neceflaria ad excludendum illuma pfenti indicio,
& in quo piudicare potuerit.§] Ad primum redeun
do,fuper quo maior pfentis ofultationis difficultas
Yfittere vi,qp prafatus comes Albertus ex fubfténe
{ecundo loco facta admitti nequeat, pot ex plurib.
demonftrari,primo , quianoen euenit cafus {ubftd-
nis,fub quo maiores natu mafculi defcendentes ex
Alberto dfio de Auernio uocati fuerunt, cum di=
&ta fubfto it per hec uerba facta,& cafi,quo d. An
gelus hares primo loco inftitntus , & eius defcen-
dentes,ut fupra,uocati,& inftituti,& fubftituti oés
deficerent, & decederent, ita gnullus exeis extet,
uel extare poflit,tunc & ¢o cafu,& non primo,nec
ante,uelaliter &c.t querba & cafu, quo &c. & illa
tunc & eo cafu important, utfubftitut dumtaxat
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non eft,ipfo Angelo folo decedente,q oesdefe
rint : nd hac vHis concepra in pluralinumenny
invno,fed in pluribus uerificaf, Barinprocemf
Bal.in Lin reft6 in 6.q.C.dc teft.militl iisquid
ta §uveri fl.de reb.dub. € Secundofacitid,
uoluit Paul.de Caft.in conf14.alids 2205ifis&
fideratisin 1.lib. vbi cafus occurrentisdedl
ponere vi contracomitem Albertum agcm:'g S fiorur
{uibftone;cafom nanq; ibi ponit,in quotclisl s Albe
ftitutione fecit in cafin mostis plurium nlies g judix
rum prius inftitutorum,ves Nicolaiiamnipo siead
fthumorum nafciturorum dicendo,Scficomigt :fitlmo
didum Nicolaum,& alium;{eualios naftimsde Safindo
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fed folus Nicolaus mortuus el finelibeistalbiSCeoymy
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Spec.in tit.de tefta.in §.in primisio f.lmT :ﬁﬁ e
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fFde g maf exifs , T har m‘l.m‘zcr fenerinam
nfilis: Sed gkad & demon.per Pau!.cﬂl‘t.c\g p Rayn.de For-
lis Alber g fubftonum, & per Imol.in d.L patet feue-
Vs (i Angelugthe it plicet fub{td in uno cafufacta;, & ex-
(irutioasgafiedalii cafitm, qui imilis quoad cffedti efiet,
x cisffequiggetefd) Gallus §.6& quid fitm, &in . mulierin
Angelusipledpetied Treh.com Iimil.rﬁ‘ilh‘l@ peeditin fu bito-
ecerunedeles ‘ﬁis,uclﬁdcicémiiiaritsfﬂ s in vniuerfita
crmtubeinges Miatis, ut ibizfecus in fubfidne fadta in lega
re, foudeficere iicomillis particularibus & fingularibus
) entismullzfing nter {euerind,ubi Paul.inquit,qp Bal. per il
10fdeverhob fakeitquenda doCtorg obmutefcere;qui ob
un.ergovem fmimemorid profirebatur fe ex tpe fuper
¢, 0% docefie narii volunrarum materia refponfu-
i numeronom ogatusa Bal.qua in lege caueretur, @
npoo:mﬂem’n fiinlegatis in uno cafii nons extendituc
Lfiis,quidugaimile, obmutuit, & tandé Bal. e1 text. illa
facicid;fquof8Sednos fumus in fubfténe fackain fideico
20yl kebriculari de certis bonis, & non de hidita-
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ntisdeclio@iasquotea,cum poft morte Angeli haeredis
umagenlE S lorimds defcendentic mafculori defce

Juotchald SuAlberto nocati fuerintad domum, & ad
10 s Sindizerim , poderias qd quide drfideicd.
i iamnikp Siueadea, § uolunt doctin 1. quoties C. de
0, Sclicomgat afitfmol.& alij inl. ex fadtola grande , & in
osnaftiiesde Hinfindo fFeo.qd fideicom. particulareeft p
s 0 iy Sy legato fingulari,ut in L1.ff.delega.
libelalbBanmu defog ereo mbfts facta de defcen-
n debiti GRS dlherti, & expreffa in cafumortis Ange-
Nictus i, defcenden tium trahi non dét ad ca-
bitinm o Angelus diitaxat mortuus fuit finc de-
 Nicolmitie mafenlis qui nund inrerfinaturaextite
caros, hosOBlicett alivs, & diucrins cafis ab expreflo,
afciruo¥iatlo And Oldr.& Paul.Caft.in locis pxime
rlum QR Qureo ad idem facit,t q& uoluit Ang.in L
‘qtlquxg;nraﬁ Hilultima fide acquhwer.& inLiff de valg,
U.“%“lmwmm Hhidicit (e confuluific Florentiz in quoda
Lll,‘km‘.'L”}*-P.i ioteftatorherede Tirium inftituic ; &
Jit POW\”Q&; it decederct, Caium {ubftituit: Conti-
m?ulm'lrll): plisdeceflit teftatore mortuo, hereditate
I b‘?{g; ‘el "ngibi inguit locd non fuifle fubfoni:
]?)blli |t ‘fr‘?‘l Itifacit,qd in fimili nolnit Bar.in duLfi
OV S de valg & pupilubi fubfto fadta;fime
L?Liguiilr.l” g et d factavno tpe,ergo ad aliud tps;fei
chl.é;iDL"m““\ ,f\f’“;“{al[f), extendi non det 1. fi ita quis ff. de
, i, WPidEuoluit Ang.in Lfi pater filium eo.ti

tad; hicollst8 o
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Funagiead illm.c;\[‘“x"lnmmr«m. fi.& inl de vulg.
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{erent, 0¥ 5 m{ entes ogs decederent,ergonon
i Clum,, in quo defcendentes mori
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(?H }:Oﬂc mori,ergo &c. 9 Quinto T p
witplurg,d in diuerfis cafib.allegant
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dplurib.dott.marimz auctoritatis in plurib.diuer-
{isg; fuis confilijs,q fubfté fadta , & expreffain uno
&, maio+

cafu trahinon poflit ad aliii cafum &t fimi

remds, uel fimilé ronem habente,ut per Soc.in con
{i.203.228.& alics, quos fupra in prin. allegaui. Fa-
ciunt &t plura,q pro rénib.dubiradi allegant plures
qui p alia parte cofuluerunt,q (ubftd exprefia uno
mo,& yno cafilocum &thabeatin alio imili cafu,
velutifuit Iafin conf148.203.& 228lib.2.Soc.in ¢6
figz.invlt.collib.3.& in confi.6.& 52.1ib.1. Dec.in
confi238.col.3.in 2.vol.Rom.in conf, 56. & Alex.in
d.confi.rlib.r.in princ. g Sexto  pro hac partefa-
cinnt plura fura,in quib.probat fubfténem, feu alid
difponem factam in uno cafuad ali@ extendi non
poftle, imo cafum omiflum haberi pro omifio, ut
eft tex.in Leomodiflime ffideliber.& pofth. inl. pa-
ter {euerinam.fide cond.& demonin 1 cum dot&
in princ.fifol.matr.lfed i mors if.de donatio.inter
virum,& vxo.l.pada eonuenta fl.de pact.dotal.§ V1
timo vi, T ¢ fubftd facta de defcendentib. Alberti
non poflit haberelocum , g ca fuitfideicomiffa-
ria,& ideo facta inuno cafu, uel fubvna condoéne
nd pot dici,utlocum habeat,nifi in cafu expretio,
& in forma fpecifica,& non per 2quipollens,necin
cafu fimili: na & {i vulgaris in unc cafii coeepraad.
alium cafum extendat,th fecus dicendum eftin fi-
deicomiffaria,quia vulgaris fubfto fit fub condone
ad effectli aétus neceflarial.cum proponas C.de he
red.inftitué.Bar.inLj.ffde vul.& pup.& ind.§.& qd
{i ti,ideo nil mirum, i talis cond6 pot per 2quipolk
lens, & inalio cafuadimpleri, dummbo effe&us fe-
quatur,utper Barindli.& ind.§.& quid fitm : At
in fideicomiffaria ois conditio eft voluntaria, non
aiitneceffaria,cum poflit puré fieri iuribus vulgari
bus,ergo fpecificé, & in cafti fuo deber adimpleril.
mazuius,& L.qui herediffde cond.& demon.Bar.&
0&s coiter in d. §. & quid {i tin. € Premiflis th non
repugnantib 3riam fhiam in occurrenti cafu uerio
xem cfic arbitror; g .comes Albertus tang maior
natu,qui fucceflicin parte caitri de Auernio,poilic
admitti ex fibfténc in teftd Ioannis facta: In quam
fniam plura infra dicéda meadducunt, & in primis
multa iura,q folentallegariin d. §. & quid fi tm , &
in Lj.fEde vulg.& pup.lmol.& Moder. ubiego Etla
tiflimé dixiin ca.Raynutius de tefta.ad probandi
ot fubftd facta, & teftricta ad unum cafum in alio
fimili uerificatur,imo ad-cafum oppofitum quoad
verba,fed quoad effechum (imilem extenduntsEtin
teralia iura allegaf L.C.de inftit.& fubft. fub cod.
fac.iunéis ibinot.per Bal.ubi fubto facta fub con
ditione,fi pofthumus nonnafcatur, extendifad ca
fum;qi natus fuifler, quia Sriord eadem efledifpo
debet;nifi dinerfiratis ro militet.Igif in calu occur-
renti fubfts facta de defcendentib. Alberti in cafi,
guoe Angelus,uig; defcendentes OEs ‘erentur s
Jcbct locum habere, fi defcendentesnati non fue-
rint. Adduco et texwvulgarum in d.LGallus §.& gd
{itévin lmulicr in printtad Treb.S in Limarer C.
deinflit.& fabfkfih cond.fac.ubiinttitutio,uel fuab
firgtio facta d matre defilio fub condéne, fi patet
cum emancipaverit,locum hér; fipater mortuus
fuerit,quia teftator effectum confiderauit , ¢ patri
per filium non acquirerefs proutin cafiinio loan
nes teftaror hunc effectum confiderauit,gp bonaad
illos de familia fua pro conferuatione dignitatis,&
noisipfius E\cruc‘nircngucluti infra dicetur. Ad ide
optimus eftrex.in Lfi

=g

C.depofth.hzrint. ubi infti-
rutio pofthumi,finafcet poft morté teftatoris infra
enfes,loci habet ét,fi pofthumus uiuo tefta
ctur,item & ¢ 5utibi:quod optiméad ca:
EE 2 fum
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{um noftrii facit.Neq; huic obftat texind.l. como-
diflime fideliber.& pofth.quide diretto vi aduer-
fari tex.in d.L.fi;f Quia exd.Bart.& aliorii in utroq;
loco,ac ex uerbis Barin d.§.& quid fi td colligitur
folutio,q in d.Lfi. inftitutio fadta in uno cafu porri-
git ad alium diuerfum , quia ibicoftabat de mente
teftatoris , § ex uerbis colligebatur,g erin cafuo-
miffo inftitutio locii haberer.f fm Alex, & aliosin
d.LAifi teftator de cafu omifio fuifletinterrogatus,
idem inillo difpofuiffet, propterea ibifit extenfio,
utin L Tirius §.Lucius fi.de libe.& pofth.& in I, rale
pacti in fi.cum glif.de pactis,Jafiin confi.z48.1ib, 2.
col.3.LG extraneus cum ibi notffde cond.cau. dat.
cawnon fequu. facitqd uoluit Roma.in confil.6.&
Alex.in confi.o8.lib4.qui dixit,g fubfto factafilio,
fiipfeerit presbyter,locii habet in cafit, quo nd ef~
fer,quia matrimonit contraxifier,& deceflifict fine
filijs,nam teftaroridem difpofuifler,fide hoc fuiffet
interrogatus,item quia effeCtum confiderauit. Vel
aliter dicipot,q in d.Lfin. tetator credebat pofthu-
mum {fuum nafciturum ftatim poft cius mortem,
ciiis effet fere in arriculo mortis coftitutus,atin d.
L.commodiflimé {ecus.Quare in terminis d.Lfin.ga
teftator,fi cogitaflet pofthumum fuiffe in eius uira
nafciturd,idem difpofuifiet,ne eius teftfm rumpere
tur, ideo inftituendo pofthumii, quinafceturpoft
mortem fuam,talis inftitutio ad pofthumum,qui
nafcetur inuita, trahif:Sed in dlcommodifiime te
ftator credebat pofthumum poflc nafciinuira, &
poft mortem,idcirco pongdo,& exprimendo uni
cafum folum,vf dumrtaxat,modum,& non effectia
cogitaffe. At, ueluri infradicetur,teftator in cafil
noftro confiderauit effe¢tum, ut bona fua fideico-
miflo fubiea ad illos de familia de Bardis trafir€t,
crgo nd refert,an in certo cafu fuerirfacka fubfto,
quialoci in alio fimili habebit quoad hic effecti,
ut bonaad defcendentes mafculos ex Alberto per
ucniat.9 Secundo principaliter facit,na fubftd fa-
¢a de defcendentib.pdictis,feu de maiore natu ex
defcendentib.Alberti facka fuit {ub plurib.condoni
bus copulatine,ves fi Angelus,& defcendentes fui
mafculiogs deceflerint,ita g nullus ex cis exter,vel
extare poflit,& {i pfati defcendentes Alberti nd pe
tant , uel exigant aliqua promiffioné, uel caution@
ab Angelo,& eius defcedentib.&e,& b codone,
dummod o maiornatu nactus fuerit dajum portio
nis d.Alberti:tque o&s condones copulatiue fimul
funtadimplendaad hoc,ut (bt habere'effectum
poffitinxtalfi haredi fl.de condit.inftit.Lfiita quis
fldeverb.obl.& inlLfiquisita co,titLiiis,qui §yrra
ff.de reb.dub. Sed omnes condones fuerunt in per-
{fona comitis Alberti iunioris uerificatx, & adim-
plete,ergoin co fubftd locumhabere debet. 4 Ter
tio confiderandum eft,qp fubft6 facta fuir de maio-
renatuincafu, quo Angelus, & defcendentes fui
mafculiogs deceflerint, & defecerint; ita ¢ nullus
exeis extet,uel extare poffit : fed hic cafus euenit,
& hzc condd fuitadimpleta, ur ftatim demonftra-
bitur,ergo comesipfe Albermsiunior, qui de uo-
catisreperitug,eft admittendus.  Verum aithec
cond@ fuerit adimpleta cofiftit in hoc totalis plen
tis confultarionis punétus:t Et ¢ fueritadimpleta,
primo oftéditur,nd Guis di¢tum fuerit, fi Angelus,
ciufds defcendentes mafeuli o€s deceflerint, & ofir
fuerit neceflarinm fm fignificationem horumuer-
borum viiter,ghaliter,& pluraliter prolatorii, ¢ ip-
fe Angelus,(nid; defcédentes mafculi deccfierint,
& siiter @ ex Angelo mafculi plures defcendentes
primo nati,& poltea morrui fuerint, quia non mo-
ritur,quind nafcif,ut fupra dictum eft, & pluralis
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numerns non in uno,fed in plurik, yer

ximeé in materianfa | fi& ib}ilggbﬁ'ﬁuglﬁcamr e ol
numerus ffde teftib. f thex quoh; 'af T
verificari nifiin une,hoc eftin Ancdclmo"""Pﬁt
PP cafuscontingentia, quia defcmdo‘ﬂdtcdﬁr.
¢x co nati non fuerunt, fequifinde e}ﬁtumafc i
feri deradimpleta per tex.ciiibi nop e G
fequuntur,inf.C.fine cenf& relig g{cg Bl
tainl.1,Cde facroficcclefi.nam qﬁ'fuﬂ:lcml,““l&h 1
in quo oratio generalis per hane yiem g;s‘““[ﬂ.‘ g
pta non pot nifiin uno uerificari tuncin-“w'.’ ;
cum,d.Lfi.& argl.falfam in ﬁ.ﬂr.dé conitsl(zhnh i
L.Lucius §.Caio flad TrebelLi.§ flinm fg ool
Bar.& alij in Lharedes mei §.cumita ﬁ"ad'Tt h i
Bart.inl,quidam tefto fidevulg & pup-mrc g
df adimpleta,qa Angelus(yt mihi Pfiih’ oi' ol
habuit filii mafculd,qui anre ipfum‘moxprgus 1
go cum &t ipfe Angelus dCCCﬂCTiI;VC]‘umm'g 53
cere oés decefliffe, prout ex natura huiusifs pr 2.
tionis requiritur ad Bar,in d.prohe.ffonp &n"y
in d.Lin tefto q.6.C.de teftam, milit. cumﬁ;mli]m:
L] Tcrt}o refpondeo , P teﬂatorexprjmcndgm
nerba,{i ogs deceflerint, & defeceringnonhicmy & ™
dum fimpliciter confiderauit, fed hune iy '
ves,quod iple Angelus,& defcendentesfiinmee 1
tarentneq; extare poflent,ut ibi, ita gnullisers
extet,uel extare poffit:quaf uerba,ita g &ediche
rant illa uerba pcedentia, oes decellerine; g,
hzc uerba reftriGtiue, & determinatiu ad e
tia,arg.l,Lucius §.qui habebat ffad TrcbeEL T
ff.de manum.tefta.& clem.r.§.cifdem deforoon S
peten.cum fimilib. Quo fit,urnd conlidereturi ¥
dus p verba expreflus, fed effectus , @ nullusei 5
vel extare poflit,qué teftator confiderauit: it
condonis effettus cuenit,qanec Angelussis
vllus ex {uis defcendentib.mafculis exta e
re pot, cum nullusex eo natus fuerit, iginuime o
pleta eft condd,feu conditionis cffeftusnioe - ‘.V" 5
confideratus,& ubi efcétus confideratunmino: £ g[%”i
dus expreflus artendif, fed effectus , uryolitod: ?ﬂ? -
cHiter maxime in d.§.& quidfi e, 1 nC.de R
inftit.& fubft.fub condi fac.& Lmulierigmfad s
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ma adimpleta,fi redté eius verba cofdersiiE
df, i 0és defecerint, & deceflerint : Vdepoliory
os deceflifle fpecifice per pditia, znueruﬁﬂﬂﬂf :
o8s defeciffe, uel partim deceffiffe, & pamces
ciffe,prout fubftonisverba fonant : quoad

n& ﬁPL‘jﬁ fuufi mafenhi nari ueri eft pfosdecdl ‘: 7
quoad alios verd fiios defcendentesves KB
pronepotes, quinatinon fuerunt, nerumm i ' 1
defecifie,adeo g nullus df extare,nec cxtar!:Em
fe:ergo illa verba,que fic concepra crantiots
fecerint, & deceflerint,ucrificantut,exqio
tim deceflerunt,& partim Erdc{ccgruﬂ‘inﬂﬂ . iy
cerend folum importat mori, fed & PT‘?P'I"ue 2
fignificat,quod deefle,hoc eftno effe,ut "”ﬂﬂ- N
indic.uiduit.rol.Lpetitiong C.deaduoci
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~ g 3 . : - g t “ X
l.vnica §.{inadt ahqux_d,& in §.cum trfip;lclﬂl i
duc.tol.Quibus ﬂ':mnbus,apparcr,cie?céamﬁb { SPciuh

{fub{tonis factz de maiori nati X ¢ o
berti veré,& pprié eueniflc, atq adiny

? g 0uddi
€[Quarto t principaliter p comuc ﬁtl t:g:m 8 i
confiderando,prout colligif ex ver 1; il s
g teftator faltem refpectu bonorui, T il Yoo
tur;uoluit ,puidcrc111afculn:11tat1,fajnon;ﬁf Bt
tioni,q permafculos conferuatur,&n e 8 ey
nas arg.lj.§.fed fi {eruus ff.de “"—'mf“;lf ot L2§nm"ulu
femper ad bopa,de quibus inteltOME, ;R
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folumen 1L

alienationg,ut illa nullo md aliena

tifct gy Um}f:;!llll\i.rca durarc interinftitnros,& (ab-
E‘Trcbc“.ubi'h mbhoic,& dignitate didti reftatoris fiic-
CMMonog pgy f'-‘q('& yine infrafcripto &c.q uerba importac
tlﬂyg,dt(cﬂ][, e fadd fauore familiz nLﬁ_c\tLoru_,c_}um
i":.”‘“mafcujj ‘”[f]h'q‘onc farilia continef,ut inl. pf filium
illaemgee B =1 oo 3. Similiter hoc idem coiligitur
I8l ‘o dum prohibuit Trebellianica detra-
Fﬁciﬂmmﬁ : nis,quia voluitdi@a bonadeucnire,
ll1nu§ i‘mﬁi. i radu in gradum, & de pfonain per-
 ofs cop nq:;\cﬂ inteeré, & in totum:& poft, & di

Cinillo by |

| ndicis defcend
N degy, | ;

i atib. Alberti
o,dc i dictum eftves F

umfidelegg® 0 feulumsNaim cui dub

fad Tebig «efic difpofita teftaror voluit

1p. §ccundy Fgmtjom mafenling illorum de Bardis?
m“}‘!"’“imﬂ E’ ftiliﬂi‘ introdudtii fideicommiffumde
n}omu".&" \isad eftectuin, ut mafculi de BardisFm
W i teftd traditum, ves primo Angelus, &
{Eﬁfﬁ‘ﬁi “cmcm: ali, & ilis dc!fcjcg_rib. feu dece-
CUi!lﬁ}nilibus spoftea defcendentes mafcuii ex Albc_'rgo,
Pﬂmtudchzcl ?Tm."f“{f) i‘:}fthL‘Clll rmmgdmnnndx !m‘t
15, 000hicmo fizminis, & illisnon uocatis,neg; co npre-

ot fubfts €t fideicomifiaria, qnteftator
bonfideranit,que facta eft inuno cafir, &
Ldone,locum habere pot Etin caf,quo
Wequerctur,ut cft tex.inl.mulier in prin.
biclt cafiis,p i {ubftone fideicomifla
fis,in quo ¢a facta df fub condone ad
it flaria,ut per Bar. in d. §. & quid
nalegando d.Lfi mulier:f: Nam, ueluti for

hune eficium &
ntes fuinonex
@ nulusex s
£ p (e
lerint; fante
iué ad poodes
Trebell. it

;E(?&fr%ig:moz' fiadicetur, conditio neceflaria ad effe-
mulluse POt dupliciter confiderari, primo ¢x le-
crauic g sutfubftone vulgari, quee habet duos ca
gelus el \§011duxlcs ex difpofitione legisad hoc
oxt pgn, mbeatyes cafitm impotenti, & uolita-
it, igitudne  6im proponas C.de here. inftituen. Bart.
o deiore. vl & pup. Secundo ex mente teftoris,
o FAILE N0 Wiltoino cercum eftedtum fequi debere,ut
, utyoldod f‘f“‘ﬂmho non acquirantur patri,quia ma-
, L C.de nim conditionem, {eu unum cafum
lierimmfad “perquem patri acquiri nequeat,ves fifi

:xprcff'- dfinfor -:.;r]mcxp.nus,tum’.ﬂ,ad al_'u}m c.lﬁipl fimi-
Siderentufad ii;ﬂr,mquo‘pa I1acquiri nf:po]ht,utﬂd
Vndepoltond torts pacis : Bt heec locum habent Etin fi-
taerieltipisF i fubftdne, qua fub una conditione
, & partint dcfc: Tffﬁm a_&kus n;ccﬁnrm fieri Pé[,llF cfttexind.
: quoad Al i prin.Et hic et cafusnofter, inquo tefta-
iplosdecelles FFFE&U!n confiderauit, ¢ bona perueni-
svos nepiticicendentes mafeulos, qui funt de Bardo-
nerum ekipfn_! quiauoluit bona interillos conferua-
ccextreporil@n0ie & dienitate ipfius teftatorisiad quod
 crant, fiofs ‘:Dd uplmtl.\!cx.in confi.g8.lib.4.ut fup.dixi.
- ex quol [ adico, g prohibitio de non alienando,
eruntae j-llttmnfcyuari inter uacatos,& fubnoie,&
& proprie lhatoris dr importare abfolutum,& fim
Te,utinkisOnmiflum, Bar. Alex.Soc, & alij in L. qui
llloca.d}umﬂd- 45@hxi‘cdcs ff.de verb.oblig.nam uerbum
miplic@? 1Lrbum deuenire, & tranfire, & remane-
mﬁgm,m@“ b 1‘1‘1mpm-mml.omnc uerbum C. coiade
dcfcédem\bi” "?c‘\”iOmsa‘zl: zatis.Cum igitur cafus fidei-
fimpletosERULE b onis cucnerit, defcendentes e

. Alberroil® U di% hona uocari diir. € Quinto hoc
rhis refan® [‘mcrﬁmciter, Tnifiteftator uoluit de-
m,dequibit _!jimCS mafeulos cx Alberto debere praferri
il M@ mf&n,dc quibagitur,fororib.ipfius Angeli,
Scnon BRI Btoris ex Bernardo fratre erant, & quo
infpicto@ BN thatorem in tertio gradu fm ius cinile
mafculesTRge IS Sitertio fde gradib.& §.tertioinft.

F0d10;

s rohibendt ioti bales ;
,pmlnté[ﬁm tiori tales defcendentes mafeuli ex
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Albcrto_dcbunt excluderefilias ipfius Angeli tand
minus dileétas,quia in remotiori,hoc eft in quarto
gradu funt;cum-eius pater Angel et in ter
quianepos ex fratre,arg L. cuntita §. infideicd
fo cumibinot.& inlpeto §.fratre ffidele
ruim,§ uoluit Soc.poft Imol.in Lh
itain colantepen ftiad Treb.ubin
fumitar,quiceftin gradu proximios
roboratur,quia teftator fororib, A
liquit, hoc eft florenos quinquagin
in cafu,quoexd fitione teftator
dentes Alberti admifli fuerunt:Ae
{cendentib.foeminis per Angelt fator nihil re
Hquit:ergo fi ipfe noluit dictos defcédentes Alber
ti pferendos eile fororibus Angeli magis dilectis,
multo magis illius filiab.minus dilectis arg.corum,
q hirin d.g.infideicommifio. f Quod ant teftator
quoad bona,de quib.agitur, praetulerit defcenden-
tes Alberti fororib. Angeli, colligif aperté ex uer-
bis teftamenti,quia eo cafir, quo dicti defcenden-
tes ad ea bona uenirent,usluit neptib.fuis,ve3 Ma
ricttz, & Geneura, q fuerunt forores Angeli iuxta
arborem cofanguinitatis loannis teftatoris ad me
tranfiniflum, debere (olui quinguaginta Horenos
annuaciin. g Nec obftat (i diceref, o ftatim quo ca-
{us,& condd {ubftonis fadte de defcendentibus Al
berti cuenit;hoc eft tpe,quo Angelus,& defetden-
tes ful mafeuli deceflerunt, & defecerunt,itaginul
lus ex eis extitit,feu extare potuit, tiic comes laco
bus erat maiornaty,atq; in eo qualitates oésrequi-
fitze concurrebit,& hac de ciad bona pdicta egir,
fuitds exclufus afiliab.Angeli,§ 3 cum rem iudica-
ti obtinueriit:ergo &t comes Albertus, g eftingra
du remotiori,dicidét a dictisfiliab. exclufus, ac &t
gaipfc comes Albertus a d.comite Iacobo fuifiet
exclufus, & (i-uinco vincenté te , multo magis vin-
co tel.de acceionib.C.de diuer.& temp.prafcript.
Quia radetur, g ex quo defcendentes, {eu quima-
natu erat ex defcendentibus Alberti, fucrant
& fubftituti,ve femp talia bona copetantha
ium,feu tituli dominatiois de Auernio por
d.Alberri,ga uoluit dicta'bona deuenire , &
firede gradu i gradii,& de perfona in perlt
ntegre &c.& dictis cafib.durare in dictis defcéden
tibus Albertimd pdifto &e.& »fiter uocati dirper
hoc uerbii defcendentes, T quod eft nomen colle-
&iuum plurid graduum, & plurium perfonarum,
Balin ¢.1.quid fit inueftit.in ufibus feudori, Domi
ni.c.raturam il 2.de heretic.in 6. Alex.in confi.r59.
in 2.lib.ficuti et nomen liberorum, nomen agna-
tio,familia, & hmoi,Alex.inLliberorum’in apoft
ad Bart.fdc verb.lig& Soc.poftalios inl. Gallus §.
quidam recte.fde liberis,& pofthwlfi. C. de uerl
fign.cum fimili bus,{equiturhinc,g non extante
cobe;nec alio,qui effermaiornatu,ipfe comes Al-
bettus tanquam maior natu admitti debuit:fNam
qn plures uoc 1t per nomen colleGtinun, tune
ipfi ordine fucceffino admictuntus, I comita §.in
fideicommitlo,& inLpeto §.fratre ff. deleg. 2. Soc.
& alij in d.§.quidam redte, & ut declarant Paul.Ca-
firen.& Soc.ind.§.quidam redtein 4.9.& Paulinea
dem Lin §.etiam i 3 parente, ordine fuccellino in-
telliguntur uocati,videlicet,g i primus noluit, ucl
non potuit admitti, tunc proximior in gradu ad-
mittatur,uel (i primusadmifius fuit, & pofteamor
ruus,tunc ille,qui proximior in gradu extiterit, di-
caturuocatus d.§.in fideicomifio, & d.§.fratre. Ex-
clufo igitur comite Iacobo,illod; mortuo, cones
Albertus,q repertus eft pximior,& maiornatu,de
berad dicta bona per fideic.admitri:& hecdec
EE 3 ratio
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16 ultra naturam nois colle&iui aperte colligif etid
ex verbis teftaméti,quib.df; @ teftator uoluitdicta
bona deuenire,& tranfire de gradu ingrada, & de
perfonain perfoni &c. ¥ Nec ipfi comiri Alberto
Vi obftare fhia lata 3 lacobum, & ad fauoré filiari
Angeli,T quia & {i per illd Iacob. dicatur exclufus;
son th comes Albertus, imo per ed ipfi comiti Al
berto locus factus di,ut debuerit,fine potuerit ads
irei:gm,ut dixi, gi plures nocati funt pernoment
Yiud aprum comprehendere %ﬂurcs perfonas
dinerforum graduum, tunc exclufouno, hoc eit
priore in gradu,fequens admittit, Pau de Caft.in'd,
§.quida redte, & in d.§.erii a parente, & probat, in
d.§.in fideicomifio,& in d.§.fratre,ac & i Lfi. Cde
verb.dig. 9] Praeterea (ia illanon pot comiti Alber-
to nocere,qui potad fideicom.uenireiure Ppprio, &
non mediante perfona lacobt; quiasesinter
ata &c.ut per totil Cares inter alios actn, & €
resindinon nocetLizpe f iud. cum fimil. &
infra larius dicef. 8] Adde, g dita {bia nocere non
poteft comiti Alberto nolenti agere petitorio,ves
actione ex teftd 5 heredem heredis gravari,hoc cft
5 filias Angeli,T q tang bieredes Angeli,cui fimpli-
citer fuit pott eius morré facka fabfto, céfentur gra
uatz reftituere maiori natu ex defcendentib.Alber
ti per not.per Bar.& alios inlqui duos fL.de volg. &
pup.cuius opinionen fequif lo.de Imol.& Alex.in
Leoharedi §.cum filiz co.tiraflerens opiniong hac
effe coem,q qi {ibfto fideicommiffariaalicui fim
pliciter faéta fuit per verbum fubftituo poftillius
morté,tunc nd ipie, fed heredes fui de reftituendo
grauati cenfent:Filix igitur Angeli,§ hareditatent
adinerunt,tand grauate de reftituendo in cafu refti
tutionis pofint conueniri actione ex teftd ad refti
tuendum bona refténi fubieétast quia refert, an fi-
musante adita hareditare, & tunc ha
hareditatem adire cogi pot, & indicis o
tuere,an vero poft aditam hiditaré,quia hares gra-
uatus {ponte hareditat€ adinit & tunc ipfe, ucl he
redes f{uitendtur fideicémifiario refiituere pactio
nem ex teftd,ur colligitur exijs,que nolunt Bar. &
doét.coitet in L.quiapoterat,in Luon cft cogendus,
inlfilegatis in prin.& aliqualiter in Lreftitura §.1.£5
ad Trebel.& not.in LAJh defideicom hiered. petit.
fideicommiflaria verd hereditatis petitio dat, quo
ties fadta fuitreftitutio verbalis tm ante reftonem
realem non contra heredem,feu alifi debenté refii
tuere,fed folum cotra alii,qui pro herede, vel pof-
feflore poflidercr,ut in d.1fi.8cibi gl. poft reftonem
aitrealem daref fideicomifiario cotra quemlibet
poficlibren rei uendicatio ad notper glin d.Lfin,

& alias plene declarauiin ¢.in plentia de probatin®

caflu itagsnoftro ipfi comiti Alberto contra filias
Angcli non competit reivendicatio, neqs fideico-
miffaria harediratis petitio, cum nulla fuerit facta
verbalis, vel realis reftiturio, it€ cum ipfa filiz fint
ha,q de iure tenentur reftituere,urfupra:competit
ergoadtio ex teftd,que datur fideicommifiario, &
fubftituto poft hareditatem fponte aditam contra
heredem grauatfi,uel cius haxredem debenté refti-
tirere ad reftonem faciedam per pdicta. 7 Pofler ¢t
forre attentari,gpin cafit occurrenti ipfi comiti Al
berto copetat reivendicatio, rang ipfo iure fuerit
in cum traflatum daium bonorum fideicommifio
fubiectorum,qd rei uendicationg canfar, urinl. 1.
& in Lin rem in prin.ftide reivend.& hoc duplicire
{pedtu,primo gm comes Albettus nd eft de primis
fideicommiflarijs,fed de ijs,quifunt infecado,uel
terrio,uel viteriori gradu {ubltitutorum,ut conflar
ex tenore teftamenti:quo fit, ut engniente cafa, &
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co_ndpnp fideicommifliin ejgs fona
foinre factareftiturio ,adcuugl% g »Cmfcamri? b
copetat3 poflidentem bona Ett]\)tl |l'ﬂ‘v°“d? ig LgzImo/
1~c£‘k‘ztuédi copetebat,ut eft tox cla-als_flt‘cuw g
1 fi.Cad Treb.iunéis no.ibi };Cl' “1‘%: gl i
165, quis (b condone C.edia do ug bbb st
{pectu dici pot, illi rei vendications cq CCndy o
dicta bona 1‘1dcicom.fnlﬂcﬁq,qnﬁ c-fu;Dan‘F‘creld ‘-
q1;og{ comcs:\lbcrms,utﬁ!pra uuca? L{,cam i
cfle K!Cilé-pﬂl‘ticul-ltc;fﬁllhnvhlﬂwd?sﬁﬂ@‘ ¢
nis factum, urex lccftioneteﬂanbmnticonf?n}s 4
tur,@ proillo fideicommiflo daf ipfi fidei P
rio reiuendicatio,ut eft tex.in l.L.ubI‘ i}fmm_“_
delega.& lare hf per Bar.& aliosi ! Uil
ge tga.cciate it per bar.calios inl, it defe Gl
S 3—1 bert tis ex perf ona fhanmney 0 a
toni fubiedta 5 filias Aneeli O&dms
‘ ¢ denegantes actione ex teltp, i fors
melius rei vendicat onc,f‘cquimrh‘mc,Tq;ﬁl'
contra ipfium Jacobiino potuit nocere cop
berto nunc agun;i petitorio, quia ﬁﬁacomrﬂém )
bum lata di lata fuper mero pofiefloro eyt s
re fiz conflar, neq; credo parté aduefimhocse rcon
gare, & pracipuc cumnon fuerit fecundy appel
tio admifiailla réne, quia inmero pofleforio ¢
nd admittif,per tex.cum ibi no.per Bart, & diogig
Lnaturaliter §.nihil cde fad acq.polilCeqpl
cum ibino.c.cum olim,ubilate hf, de cau, pol¢
rrop,}.an eade in fifi.de excep.rei ind, ubificams
bensin pofleflorio non impedif contra cundé
{tea agere rone eiufde rei petitorio, ciifiaing
lata exception in alio non pariat, utibi, &chijig
ciici eo.tit.multo magis ergo pofieragere alisly’
per petitorio, €t fi is caufam habererab eo, gl
in pofleflorio fuccubuiflet,gmin cognitioneeHf
non interuenit d.c.cum cal{xpe ff.de reiud. ke
toti fde excep. reiiud. Preterea prafiippoll
{iiia 3 lacobum lata potuerit comiti Alberf
care,& 3 illum exception@rei ludicatg piiod h
ti verum eft qiioad ipfum poffeforium i _‘ﬁ?‘m
quo lata fuit fna, & non quoad petitorimgnds }‘”f‘md‘f’m
&is inribus,& infra dicef, g de hoc artiandy & F,dF e
bif. & Nec aduerfat ¢.quis,q cft pen, deriiiabi 8 ‘?‘F?é
fivia lara 3 cum,d quo ¢am quis habet,praidicaet et
habeitti ¢im , & ideofhias [acobum latagmcclnt gl
comiti Alberto, quia ridetar primo comitai Ak
berfumnon dicihabere cima Tacobojfedaini

& reflitue

il gcr &,
Barin

cfibh
gt it

A,
| itndic:
midice

ad fideicom.iure proprio, & ex{ua perfontige ﬁr:lﬂﬂm
queprincipalit r,acipi‘umhcobumuoc:ﬂu)lldilf g
filzas

ti fupradicium fuit Secundo radeo, @ ORIES
ad cam,& quoad remedium n}j(cnt.a_ru,_&‘nonqﬂ?
ad diuverfuin,hoc eftquoad pcmormzl_lahqllﬂﬂ _
Jud {nia ipfi lacobo nocere non Pogmt,n_nw‘?
miri Alberto,quind inter fuitutinta lagjpsdicdt
€ Quinto principaliterad fauorem culnltjsb: ol
ti facit: nais df d'c {ubftitutisin fecundo e
gradu:unde pofito; fednon concciio,gppr“&p
ftiturionis gradus defecerit,neg; lpcun:p y
tucrit,proprereaquia m}ll_xcxnrcrmtrdnkcy o
mafculiipfins Angeli, th l:cm_]dusgl_aduQ L!r_ & 4
tiones admitti det, g 1 {ubiticutus lubfﬁt‘ﬂ.nm1
mo fubftitute deficiente, di [ub[hmms‘pvrlnv[h3
tuti,utin L0 Tirins,& ibiB;_u’r.l.bcohgrgdzl m}ﬁ ;
de vul.& pup.Bar.& alij eoirer m]"qml'lgrﬂﬂiﬁ
fFdeacqher.PanCaftin confia45dn 2. léca?i b
primus fubftonis gradus defecenty :Tﬂ 4 e
gradu adinitti debent,tang ipll A'nfil‘fnconflﬂ
& hoc argd in his terminis Lﬂ_USlelf a i
in 2.i. ] Sexto principaliter it2 n_rgl?l@ ki
extenfio de cafu expiload casil {imile oM

AD T e Jedto exclid
gerermagis dileGum 3 minus dile rs
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" nécﬂ_fmcnda.gl no.qud Bar.ficintelligit,
0 nlimater §.1df.de vulg.& pup. Scde-
"“ffli;né,l)au],Caﬁr,&}\flon?cr: ibi, &fequitur
; \prin.n 2.0 ¢Jimiratigif exiden-
nonficret extenfio, contingeret €
S docd g 7 3ot cxcludi aminus diletto, nehoc ab-
2 Seindoe 5 extenfio fieri dér:Sed in caf oceur
ZOMpiige .’»‘Jff(ln{ ¢ et cxtenfio de cafu expreflo ad al in
1 fideicig ‘mﬁc w0 dubitatur, profecto hoc edtingeret,
arts el W4 ool minus dile(tas pferri defceédentib.
de cerishy Jo¢tiquoad bona, de quib. eftlis,
COnfia gy L dici,& oftenfum fuit,ergo &c.Cui ra
deictmfy mptlmfcmiunt ca quoluit Petrus de Anch.
s C. i ?;”,-ﬂ“uu {eric reftamenti &c. ubiis cocludit
i -yinuno cafii fadtd lociinon haberein ca
£ omiffo,ne LxOr MINNS dlllcamal'r:tg; foemi
cli lzoﬂldixcs, - e fratri reftatoris,qui eft de ipfiusfami
(el & fortg ,gwiﬁmilifcr magis dilexit.9] Septimojad
1Tk B mitis Alberti confiderari pot, aut ams
rcconif A primo,d in fecundo capite fa-

H --ncg;ﬁm'm e A _ 52
14 contraf1cq -.Snmb initio fideicomiflarix , uel {alte effe-

! Cenfeagy
L Vendigatio
S_Mvmmmg Lol 19
0 iy ";ﬂmsqm“

F=3

2

LU
N datad df

Hoex e S 5 hiffarie habuerunt , cum hfditas ab
u‘llﬁlﬂ llotl\:. ;hﬂcdf adita fue ;ir,juxm tradita pcr Bart.
-tda el ) Corurio fF de valg.8c pupilin . precib.

,P[’ﬁtﬂ@“ 450 & alij C.de impub.& in d.cap. Raynu-
?ftt'c&‘;“mm ¥ licer cafus oftibigs poft Imol.plene di-
USSR rentii habemus,  licernon enenerit
decan ol b gocendentes mafculi Angclinatinon

1, ubi fucem !dhuc defcendentes Alberti tiquam et

12 il nem fideicom.fimiliter nocati debét
tfﬁ“ﬁfﬁ:ﬁ: 63,4 noluit Socin confi.s2.inj. vol. p{gt
taoore sy QLT dlquamdiul vitima:& quia cirefta
o 0,03 5!;;ubﬁ0m:ﬁc‘{mgomlmﬂarm cffc&u_m _COl‘l
anitionec gt ﬁ_lpradldu eftlicet fub una chon(c.,
e reiud it fafta firerit,tht in alio cafu dmc_rio
e uppollng ikt fed candem effe@tum importantilo
 Albero ddicatd L mulicrin pru}.ﬂ'.ad Trc_bcl{: %t ut
At PRI aisticerc,fubftones in veroque capite factas

o e #fv!gcl"yt&l} defeendentid Angelt, &[ ta‘phus _%14
oriumendl Cilambas vulgares ucl £1_I 1€ fubftonem fa-
st Hdtkendentib. Alberti,qui fucrune fubftita
1. dereid.ubi i;tédeiccndcnub_.f}ngch , fuifie vulgarg;
ol T fis¢fiectum habuifle,propterea @ defcen
1 oot Pshngelitang non nati bona,, dequib. agitur,
o confen e Etionotuernnt: Ee tunc fimiliter eft conclu
o fed adind facomice Albertiex hac fubfténe admitten-
serfonati] & mais ppri¢ cafus expreffus non cuene-
L nocuicilEtenlariter vulgaris fubftitutio,quave ef-
NG tiilguds habet, exprefla in uno cafu exten-
ot & nongio Wdiurm,per que is, cui fubfts factafuifler,nd
inaquild Jresaucbona capere non pofiet,ut inlfi. C.
it i (b fub cond.fac.d.§.& quid fitm, & tra
fra Jacis el in 1.3 K de vulg. & pup.q Quod T ant
i b5 fadta Angelo'de fuis defcendentibus
Hicomifiaria, longa demonftratione opus
o, prii W iquidem fuit copendiofa, ergo fideicom-
i habel WS continere potuit d.lprecibus, & d.l.Cen-
i Hinubigino, per doc"t.li{ud ad hecteftator
i Ptuoluir, dicendo vulgariter , & perfideico-
-Jﬂ!adnor.(glmol.& alios in d1.Centurio. Sub
00u0g; fecundo loco fatta de Alberti defcg
.b.np[} morte Angeli,fuorumds defcendentili
3 [Elﬁdclcéllxiﬂaria.ucl falte effe@um fidei-
sliatizhabere, nam facta fuit {impliciterper
\bltimo,qd eft coe Barind.l. Centurio col.
S Dtmortem Angeli, (uorund; defeenden-
K Clitractu tpisergo fuitfideicomiflaria,
nplex vulgaris,ut cft de mente Alexin d.
;10.\§‘9“,'d3“1_ recté in 2.col ffdeliber.de pofth.
0 luari pat opinio Bal.ibi: & ghogin

eredt i
quadi [0
n 2.0l
th uocati il
\gclo bl
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C(_Iﬂl, qi (ubfts poft mortem fimpliciter facta fuit

dicaf fidcicommiflaria,uoluir glind .l.prccibus,&’
{’izo in iumma C.de impub.gl.in d.c.Ravnutius , &
in c.fi pater,ibiqgs lo.Andr.de reftam.in'6. & maior
parslegiftarum hac in {nia cftant. Quare £m Bar.
in d. 1. Centurio col. 6. poft Odofie. hzc opinio eft
magis cois,q uoluit & gl. ibi a Fulgo. ponderata in
Lin teftd C.de tefta.militubi conditio mortisfidei-
comiflariam importat . & Rur{us dico predi@tam
fubftonem fuiflefideicomifiariam , ga factafuitin
rebus cextis per verba coia,hoc eft per verbi fubifti
tno; quod rebus certisadiectum nunquam poteft
diretam importare fubtonem, fed fideicommiffa
riaml.cogi §.& generaliter,ibig; Bar.ffad Treb, &
Bar.in d.L.Centurio col.11. Et quamuis in cafii nfo
€rultra uerbum coe fuerine adiedta verba directa
ibi,&invillisharedem inftitunit,quo cafu verba dire
<ta, & non coiaattendi deberent Bar.in d.l. Centu-
rio colaz.thillud peederet, qn hmoiverba effent
ad yniuerfitatemybonorum, hoc eft ad hzreditate,
vel cius quottam telata, fecus {iad res certas, utin
cafu noflro:tum quia verbum coc ad res certasre-
latumad dire@umnon trahitur, ut fupra; tum quia
verbum dire¢tum rebus certis adie@tum non hare
dis inftitutionems fed legatii importat; utin Lquo-

35 tics C.de hared.inftituen.ca imil.9] Adde, ¢ T Bar:

. -~ . . . . ! - ¢ ~
ind.l.Centuriopluribusinlocis uoluit, his cafib.

gbus fubftiturio factaperverbii coe ci diftribut o
netpisfolerdirectam importare, dicatur contir.e-
re,& importare fideicommiffariam,qn ex alijs ucr-
bis,& difpofitis coniecturata colligi por,q teftator
uoluerit per fideicédmiflium fubftituere : quod qui
denvét elt de mente Soc.in d.confi.s2.in 3.& 4. ccls
in 1.uol. Hoc autin cafi occurrenti pot ex plurib:
<olligi, nam teftator difpofuit, g defcendentes cx
Alberto fubftituti non deberent petere, nec mole-
flarc: Angeluny, eiuf(; defcendentes,ut preftarent
aliquam cautionem;illamves,quam de iure pfrant
grauatiper fideicommifiim condénale ipfis fidei-
commiflarijs,utinLiubemus cii tbinot.C.ad Treb:
& per totum & Cutleg.feufideicomnom.caue:
cum fimil, Teftarorad hixc prohibuit Trebelliani-
cam,quz fideiconuniffarie, & no dirette fubftoni ;=

conuenit;Inftit.de fideicom.here.in §.poftea,l.1.&

per togum ffad Treb.d.Liubemus, & per totum Ci

eo.titd d.c. Ravnutius. cumigif utragsfubfto fire:
ricfideicommiffaria,uel {alté prima fideicommifia
riz effedtum habueritut fupra oftendi,fequitur; g
famus in caft do&rinze Bar.in d.l. quadiu 'nltima,

utfecundolocofubftitutus, deficiente prima fub-

ftone, polit admittijurdat Soc.in d.conl.s2.& Dec.

jnd.conf.23$. §Vitimo p hac opinione ad fanoré
comitis Alberti, pfub{to effectir debear habere in

cafii,qui enenit , S filiz Angeli tencant bona inte-

raliter reftitucre, facitit ca,q narij do¢t.in fuis con

16 filijsadducuntad oftendenda, g fubfté in uno ca

fu fadta,& exprefla adralin caftum extendif, § ola re
ferre longit eflct:ided fola remiflione stentus ero:
iftimnamd; opinion&plené coprobant, cotrarijfcs
rident Soc.in d.confisz.col.6.in j.uol.& in configz.
colultin 3.col.Decin d.conf238.col.3.Rom.in cd
fi.56.Iaflin confi.403.Vannottus &c.in.conf.228. te-
{raror &c. & oino in conf148nobilis &c.in2. uol.
Poflent infinita esfilia Comet, multorumds aliori
allegari;§ breuitatis gratia omitro,pfertim ciilabo
riofum potius, § fubtile fururd effet. @ Supereflet
‘nunc;ut ex aduerfo deduétis oibus raderctur, fed
cumeexallegatis pro parte comitis Alberti poffit il
lisrefponfum colligi, folum aliquibus, quz magis
urgerevident, fpecificcrefpondebo.Etomittendo
EE 4 pri-
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primum motinum, cui ¢x iam dicisin tertio fun-
damento pro comite Alberto refponfuniapparet,
non obftant ca,qua uolunt loannes Andr. in addi.
ad Spe.in tit.de tefta.in §.in primis in add.magna in
4q.0ldr.in confiit42 factum rale eft,& Paul.Caft.in
confi.14.alias 220.uifis, & confideratisin jJib.Nam,
ut firpra fxzpus didtum eft.fubftitutio in noftristex
minis locil in co cafi,qui euenit,habere potuit p p
difa, ac firecte uerba fubftonis confiderentur, €a
fucrunt ucré,& fpecifice adimpleta, cogymo, quo
fucrunt exprefla:& ideo querendumns eft, utrum
fubftitutio in uno cafu factalocum in alio habeat:
Etpofito.g de hoc qugrendum,& dubitandum cf-
37 fet,t adhuc pot cideri ijs, quauoluerunt lo, Andr.
& Oldra.& Paul.Caft.qui folum fuper dottrina lo.
And.& Oldr.fc fundat:nam ided fubftitutus, {i os
pufthumi,feu nafcituri decefierint fine filijs,nd ad-
mittitur, {i unus tmh pofthumus natus fuir; deinde
mortus,qmibiagebaf de excludédo matréa luétuo
{2 hditate filij;cui fubftitucus fucrat extraneus,arg.
1i.C.deinftit.& fubft. fub cond. fac, Etficut fubftd
factain uno cafu ad alium nen extendif.qn,fi ficret
extenfio, cotingeret perfonam magis dilecta exclu
di,ita €5 qa extendendo ad alium cafum continge
ret perfonani magis dileétam‘admitei, minufgs dile
&am cxcludi,ut eft in cafunoftro,tunc fubfto faa
inuno-cafu debet exrendi ad alii,per quem perfo-
na magis dile@ta ad exclufionem minus dilecte ef-
fer admittenda,ut fiupra plenius declarani: Er ita fal
watur Paul.Caftin d.confi.in quo non fit extenfio,
quia excludebaf magis dile¢tus pp minus dilecti,
nam cum Paul.moucatur folum ex dicisIo. And.
& Oldr.deberin ijs terminis intelligi,in quib.ipfi lo
quunf arg.not.per Bar.in l.né folum §.liberationis
verba ff.delib.lega Et ficillad.Jo.And.& Oldr.pro-
cedunt,ne mater per fubftitutii dluctuofa heredira
38 tefilij excludatur. Hinc ér videmus; T @ valgaris ex
prefia fadta filio, feu pofthumo non continet tacita
pupillaré,gi mater eft in medio ;ne mater a luétuo
2 hzreditate filij excludatur,neqs tunc de uno cafu
ad alium extenditur,vt in dilfin.C.de inftit.& firbft.
{ub cond.fac.qui tex.femperallegatur, ¢ tacita pu-
30 pillaris 5 matrem non admittitur.4 Preterca ffub-
ﬁitutio compgdiofa complectens plura tpa fadtafi
lio impuberi per uerbum ce, qua regulariter pu~
pillarem folet importare, fi filiusin pupillari etate
deceflerit,& fideicommiflariam, {i deceflerit poft
aditam hereditatem, & pupillarem g¢tarem, urin d.
1.Centurio,& in d.l.precibus;& vbig; Bart.& alij, th
uando mater fupereft, pupillarem non continet,
ed omni tpe nalet ut fideicommiffaria, ne mater
alu@uofa hereditate filij excludat,vr declarar Bar,
cuius opinio hodie cois eft; in ddl. Centurio : & ita
loquuntur gloffe tenentes copendiofam fadtam p
ucrbum coe efle omni tpe fideicommiflariam: Ex
quibus patet refponfum cfle {eciido motiuo 3rio,
exiis,que lo.Andr.& Oldrinlocis preallegatis no-
luerunt. €] Non obftat tertium de Lpater feuerinam
ff.de cond.& demonftribigs Paul.Caftr.& Imol.cii
alijs,ubi in legatis,& fideicommiflis particularibus
{ubftitutio in uno cafu facka ad alium cafum non
extenditur,{ecusfi inhereditate faGa fit, at Hos{u-
mus in {ubftitutione de rebus certis fatta,ergo &e.
Quia multis modis tex.in d.1. pater feuerinam eui-
40 tari poteft, primo ; quia uerum noneeft ; pin hoe
fit dfia, an fimus in legatis,an uero in hiditare; nd
hec dfia eft coiter reprobara, & contrariunyuohuit
ibi Bar.& latius D.meus Soc.in d:l.1.in 2. 5. prime
q0. princip: in prima limiratio. ubtaffirmat coena
opinion efle cum Bart.quem fequuntur Pauk Ga-

4
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ftren.Imol.8&c Moder.quosSoe
textui in d.Lpater reugggiﬁf’ :‘{1&1‘& 3”€‘Fat‘.':hiqm gilation
cafu,quo fubftitutio fada e[]'ctfu%lt’? 0QUatgtiy inocet
que aprecedentidifpofitione incm‘??domm gl
plené,& clare demonftrauiind,c Rptt. Egng
allumnon probare fubftonem fa.c'la;{mm
‘non extendiad alium,quiaibi fad f u}m
fub condone non neceffaria,fed uolLlll “[ iy
garem,ideoq; debuit ueré in cafiy 17, ok ¥
impleri Bartin].Gallus §. & quidfi mg‘%“%l&»
& pofthumis cum fimilibus,| qui he T
- : . redi
ff.de cond & demontt.in cal"uautcmnoﬁr i
de caditione adietta,que eft neceflariy .
&um actus, fumendo neceflitatem Wt ;1 L;a|
mente,& difpofitione teftatoris: qtioq cgﬁfﬁu .
fiode cafuiad cafum d.lmulier inprineg: o
& fupra dixi. Aliter etiam illi textnj re
Modernifs.de Monteferrato in fua repesgon
Ravnurius. §Quarto nonobftatid, quodugfy
Ang.in d..quamdiulyvltimaffde acq.hered Nigy
cius doctrina editer impugnatur, ut dixibSo'c‘
Li.col16.in3 limitatiot.de vulg.& pupPoteferii
aliter rideri, neluti ex pradiis colriglmr,gmm
aduerfancur multa confiliain cdtrarion dlegzra, i
quia dici poteft,eaprocedere, it vinma b il e
{ubftitutio non eflentfideicomiffarie: fecusfiug
que fideicommiflforet,quia tiic prima deficient,
debentfecando fubftituti admitti,qui & iplidi
tur primo haredi inftituto grauato fubftitutth %
ra ditnm fuit per ea,quz uoluit Soc.in confilg
1n1.vol.& Dec.in confi23 8 perno. Barin ok Wi
diuzitem quia fecundo fubl{’itutus di inﬁlnito?u&
ftitutus,prima (ub{tone deficiente, utfuprl
ro argd.retulizitem quia vitimus quog; fib
per fideicommiflum teftatori,non aiit grau
ceditlcoharedi §.ciifilizffde vulg.&pu
obftant iura {upra allegata,quibus probaturlil gucum
tutionem, fen difpofitioneminuno cafinfulimd  fdeexd
alium cafumnon extendi;cafiund;omifimn o,
nere fub difpofitione iuris cois.dd.commoiin e p
d.Lpater fenerinam,d.L{i cun dotem el i
& dici pofie,de hoc cafitnon loquiturimo; el
Soc.in confi.62.& 69.in 3.uol.Io.And‘ina4ﬁL9§f» ittt
in tit.de teftain §.in primis in additmagyAbn Ledod;
confi.r4o.in 1.uolcum fimilib.Quia, utfyaddl lifume
fuir, cafus ille,qui in cafu noftro cuenit,opfito-goafec
miflus,fed expreflus:Sceundo poﬁro,q:noﬂfUI it B
ita precise expreflista debuitde calu ad catmey’
rendiex mente teltatoris, qui effectum hutc g
derauit,q bona omnino ad mafculos gqru%
& foeminz excluderenturs & ideo codifiod
fuitneceflaria quoad effectum actns ex i
torisiunxtad..mulicr in Prin,ﬂ,ad T rebel D
textui in dl.comniodifiime,& in d L patot e
Aupra refponfum fuit:alia Herd iura paru nt; Bcobii
Fr hee quoad primi difficultatem g Cepoifs

I

. biuni,uttum fententizlatg comrahcqu!\f"

cadem ci contra eafden perfonas egiteoms =
Jberto nunc agenti nocctcdpotuF%ltm ;::1 ﬁ;‘;

ione reiiudicate excludatur: bt e
ptionereiiudicate excludat e
Albertononnocuiffe,quin isagere pollitespor
fiaad bona fideicommifio {ubiecta, eXgi® ¢
commprehenis fub verbis fubftonis, 5;1:‘ I
qualitates,&.condon neceflarizuet! uc;im
pra conclufunm fuit: T nau}-dﬂx e lun“ 7
aliosaéta ¢ quamuis de yeindls frdeex &? g
dicca.cumvolinvinfi.de caufpofl& proj i
‘C.res interalios adka; & in L2, C.q;ml‘ i
nocubinia contra wauk haredem 1
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’ - won citatis,feu aliter ad sfentié-
ll(;elg;mbi' ]ﬁlbrc:;iogfé?igi gloﬁ& docto.plures cafus po-
:’ond.f?:?&m ?:Fmius in_d.c.ﬁms,& mrk‘ixpc.[\tﬂ:u P&lexl. &
it Bt ‘ﬁgdmiudxca.m_tcr quos ca 35 nh({ ernd repe-
a_\'nurimm's @ugoquoadcu regulz ftan a Lir, utnon no-
m inmcﬁ s jusfingulare ff.delegibus,na cx;cpr_&{o re
Fuitfu};ﬂin'm-u Bt in cafibnon exceptis Lna qd lignidein
uma[imw?_ f;m_[cgn, ad magis (pecialia deuenigdo,hac
T exprely ijf@\.f probari in L.1.§.ci dF ffiicui plus,

i ff, dofag | flcbi id,qd cogniti fuit inter }}:el'pticl}_} 3
redi, fdeicomifiarin, Cteris ﬁdc1co‘nlnﬁams,
moﬂroam‘ dabitrium miffi N6 {unt, non nocct:ppea ut
1 quoagffy Seidnocere quea,foletab hzrede fideicdmif
que reffarepRidenticiaris it adarbirriil ueniat, ibigs fud cau
o calitftegreg b, Profecto ille rex. nielius, q faciat,huic

incfaiTh ’;?Onucﬂif““(’ poﬂbr.!fSccugdq induco 1.2
i refpondent it indicaponderando ration iureconful-
Cpetitionede, Jpumap ibi tex.qp fententia Jara 3 unum hare-
|, quod nolyie Sguté3 debitore hareditarid non nocet cere-
q:hited, Nam enedibaunol€tibus pro fuo iureagere, el ip
-dixieSocind dredeagere,& contra e fluﬂm_ud}catu 1_c1:
Fup‘Porcﬁenii i cateri Eecitati fuiffent , ut ibiinuerfité
igine, GNop lub.dcc & ratio,eft quia unus, qui p {eegit,
rim dlegara, fitctcris interdicere, quo minus f{uo iu-
ima, & fecida seim uti voluerint:Heec ratio colligitur cx
ie: {ocusfiuma ais illins tex.que eft generalis, & optime
madeficinte, telii noftro;na e Tacobus,Comesd; Al-
ui & ipfidion Susfient fideicomifiarij, & vulquifgs iusex p
fubftitntitl Rlzknon alterius habuerit, & habeat,fed po
oc.n conll. o ex plona teftaroris,cui ambo tang fidei
Barin dlgé Wi dicuntur fiiccedere, fequitur,g-fi unus
Eiin&im{o%ub; ficcubuerit, alteri Etfcienti hocere non
ut [uprainqi Sl fxpe ver(dinier(a caufa &c.qf Teitio T ad
og; fublit erccprio rei iudicatz nocedt noleti agere,
afit graumﬁ; Siidenatas requiritur,rei vecs,caufari, & gfo-
7S pup. i S kuna deficiente, exceptio non obftat L.ca
orobatiyfide furcum duabus fequentibus,ibigs Paul.Cait.
 cafufidd fdecxcep.rei indfed hoc in cafu deficit ide
omiflfmn i, guis ambo fint fideicdmiffarij, ficut
ommoint msde piurib.heeredibus,ut in d.Lfzpe, & ma-
m eunlild, Saisfuccefliue,dinerfisds téporibus uocant:
itur (0o, kidcaurd identitas ; nd licet ambo exeadé
d, inalpec. ifftutione nocati,non t fimul, fed fuccefli-
tmnagb AR Hhilod; tpe,ut in primo articulo dictum fuit,
2, ut Rl Bmenti tenore probaf:cumd;s diuerfis tem
eniflOMUKOekeiplis acquirendi, ga diuerfo tpefubfti-
o, gronfilfiusconditiones erant in ipford pfonis adim-
afu ad Gl louif, non identitas, fed diverfitas caufe
1am B cotle tugtexnota.in |G mater §.atfiex alia cau-
los pertenitih fenncep.rei judidgitur res indicata 3Tacobi
cOditlotrA Blitparere exceptioné rei iudicatz aduer-
S c:m)tmﬂdh g Albertd nunc agere uolente ex plona
Zrcbclffi“?‘w} tire habito A teftarore ; cui fuccedere df
| patsi R Bredi §.cum filie 4] Quarto pracfuppofito,
&Pﬂfu?‘lf.";f Hoobii,comitema; Albered fuiflet juris, feu
9 Capo BRI connexitas,th connexicas illa fuiit refpe-
acobumtl e principii,ciipfi ius ab codg principio
L‘glfv“?“.'ﬂm ‘flﬂttﬂarorc habuerint, cui ambo fuccefliug
it I Sliceedere ut dixi.Quo fit ut fenventia lata
winm 1‘?‘:;“ “heuiprimo jus fuit delatum’, non potuit
edidts mlbm liklberto praiudicare per regulilrff.de ex
:poiﬁfd?&f& “?““dwfd.c.@'lﬂﬁl‘l .C.res inter al.aéa,l.2.C.
q.ﬂ{q}‘f’w ‘“"“.dm-ng noc.&e dlfepein princ.& optime fa
“Sig‘;,?f 3 ‘:_nim cdilettoin fi.de reben.Specul.intit. de
i crre;i g |.‘;E;Pfoht-§.n.unc deeffectu uerfi.fed pone, &
éll l::ﬂapt.;:m m\c_ Cquis col.3 4T Quinto fic arguo, T ubi
6 EXrie *ﬁm’gﬁgt‘ﬁd'““ deducitur, plures zqué prin
by Hﬂcbctz&méuﬁ agat,& fuccabat, fententia
Wi adhoc, utalijs nocear, requirit,
it fuerinityuel p edicta, adeo @ fime
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plex [cientia extraindicialis nd fufficeret;ut uoluit
Ang.inl.Papinianus §.fi ex caufaif. deinoffi. refta,
& fuit diGtum Innocen.in d-c.guis p notain cfide
maior.& obed.Faciiit, qua in fimili habenf p Imo.
inl.decg col.23.& p toti flde ncrb.oblig. In cafib.
ant exeeptis a inre,inquib.res indicataalijs ius fi-
mile,& xquale habentibus nocetfimplex

j
fcientia
abfq; citatione requirif,ut ibi p Innocen. & Alex.
in d.Lfepein6.col.uerfiin tex.ibifed feientib. A rth
£m Alex.ibidem col.s.uerfiite limita iftum tex.illa
{eientia tunc debet interuenire tpe iudicij,& peel
fus,fecus fipoft lata hian:nd tunc talisfcientia, &
patientia,putand appellido,nec aliter fnix contra
ueniendo,nd noceret illi,quiinindicio non inter
fuit,quis ad enin resillafpetaret:ita notab.uoluit
Balinl.2.Cdefide inftrum.q allegat L.irem §.quo
libet cum ibi nota.C.de enitio.Sed nos fumusex
tra cafus ddicta regula excepros d.lfxepe, & fupra
dixi,& contrarium dicés hoc oftédat,ergo folafim
plex [cientianon potuit ipli Comiti Alberto né ci
tato piudicare;& pofito,nd ta'coceflo, @ cafus no
fter effet de cafiba regula exceptis,inquib.res indi
cata’ unum alteri preiudicat,tn cum iple Comes
Albertus fcientiind habueritde pcefln faftoante
{hiam,quis poft rem iudicata {ciuerit, fila contra
Tacobum lata {ibi nocere n6 debuir.Etlicet Alex,
in d.lfzpecol.30.in uerffed maius dubium expref~
s¢ uelit{cientii non fore neceffarian in illis cafib.
per text.in L{i fuperatus.flde pigno. prout ipfeilla
textinducit,quiloquif,qn fniaferretnr contra hee-
red@,quia nocet legatarijs €&t ignorantibus, ta-hic
nonelt cafus nofter,fed g unusfideicommifiarius
ageret,nd fuccumbens ceteris ignorantibus,imo
non citatisnon pindicat,ut infra €t dicerur. q[Pra
tereaut in cafibus,in quib.res iudicata tertionoce
re potéft,ca noceat,requititur, ¢ ille rertius feiat fi
bi tunc ius copetere,fecus fi ingnoraret, Innoin ¢.
fuborta dere indica.qd diGtum multum comedat
D.Anto.ibi,& Alex.indLin cadécol.inuerf item
limita,qA tertius &c.Sed tpe, quo lacobus pro fuo
iure egit, Comes Albertus nonf{ciuit, nec fcireipo
tuirins [ibi copetere,, cum nihil iuris tunc adhue
haberer,ganddum fuerat uocarus,neq; fibi ins ali-
quod erat delati,exquo fucceflino ordine; &{ub
conditione nocatus fiierat,ut fupra,crgo deillo in
réquoad hunceffectum confideratio haberi non
debuit,argum.didlimater §at fi ex aliacaufa ff:
de'cxcepirei itdicaicui fenfentiz optime inferuit
id,quod uoluit Toan.de Imol.poft Ange.in d.l.{zpe
er text.in LT hares Ffamilhereif. T fi fint duo
aredes,unus pure, alius fub conditione, & hares
pure egerit,& fuccubuerir, fiianondicef nocere
rm:redi {ub coditione,qua nondum cuenit,quia ta
li hetedinddum ius eratrealiter acquifitnm: & Ii-
cet Alex.n d.Lfzpe col.sanuerfiitem in quancune
litera &c.dicar textin d.Lfi hares probare,q fente-
tia noti profit;anait noceat; textum hoc nonde-
¢larare,th tu dicas,g et ille tex.uelit in co cafu fen
tentiam non prodefle , inferre dF, g €tin cafu, quo
lata fuiflet contra hered agent€, nonnocuiffetal-
teri heredi conditionali:nam hi duo cafis cquipa
rantir,& inreconful.de uno ad aliumin noftris ter
minis arguit,at ht in d.LGxpc.9] Pradiétis th multa
aduerfatur Lex contractu fl.de reiudicaquemtex.
in contrariuminducit Alex. in d.l.{fepe m ‘ﬁ.s.col.
cum fequenti: T fed dici poteft, illum loqui de fub
ftituto vulgariter,uel pupillariter,qui fub coditio-
nelégis uocatus dicebatur,nos uero de fubftituto
fideic.fub conditione hominis uocaro . Hae fo-
utio non (atisfacitiquia diuerlitarC potius facti, §
iuris
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juris ponere VEneqs inhoc v differentia inter {abs
fiturum vulgard,feu pupillare, & fideicomiffaria:
nigfhialatas _hgzrcdcm noceat &t _fadc1_c01nmgﬁa
rio,eft tex.in Lfiliusfamilias.§. diuiin ultl. uer.fi.de
leg.1.& in 1.f patroniin lfiffad u'cbc_:i. fm unamle-
@uraapprobati.Quare pro declaratione cafus no-
fri,& matcriz mehus dicendi eftyf.pant crcdfto
res hareditarij agunt 3 heredem, & ficex fadto &3
G teftatoris,fen defundi,uel € 3,& tune {hla 3 he-
redem latanocet fubftitutis, & fideicommiffarijs
dlex 3¢u dlfliusfamilias.§.dini in fi. uerficutla-
a pro harede agente 3 debitores haredirarios ps
deft cohwredib.ut in Lfi hares cuta ibi notffifanul,
hercif& ratio eft fm Paul.Caflr.in d. §. diniin uld.
colnd ex quo lata fuit fhia 3 heredem, & bona pro
fatisfaciédo crediroribus heredirarijs uendita fue
runtpindicid fit legatarijs, feu fideicomiflarijs,ga
bona,que fucrant teftatoris,quoad hunc cffectum
videntur efic haredis,qui oibus hereditarijs credi
torib.renef,unusds & idem ci defuncto cenfetur,
wrinauth.de iureiurand mor.praftito;nam iure di
geftorfi hares ipfe tencbatur credirorib. infolidi,
{ed non legatarijs,ut inlque doqs fi.lolu. matrim,
fiia ergo lata,&alienatio bonorit 5 harede facta,fi
aliabona non erant,firma manet,utibi p Paul.Caft.
Amtagitur cotra herede feripta.querela inofficio-
i, & runcfi hxres fu_ccu_b:_lt,h_ug no modo (1i>_1 Sded
legatarijs quogs & fidcicomifiarijs nocesutinl.Pa
inianus.§.iex caufaffdeinoffitefta. Id€fi contra
euth agatur de nullirate teftamenti Lii patroni.§ £,
alids actiones ffiad Treb.fm unam litera colterap:
robat;& ibi dodto.coiter Bar.Alex. Imol. & alyj,
idem fi contraheredem agat, ¢ teftamérum fis-fal
fum,Antoin c.caufam il 2.qui filfintlegithisan ca
fibusfhias otsius facit fm Anto.& hi per Alex.in
d.Lfzpein 8.& o.col.Autucroagitur querclainoffy
ciofi,aut de nutlirate contra teftum,ucl aliter.con:
tra unuin legatarinm,uel fideicomiffarid,deis fugs
cubnit,& tunc huinfinodi fa illi;8enonalijs lega
tarijs;uct fideicommiflarijs nocet,ut eft tex.not.1n
Lxffde excep.rei iudica.Ratio diuerfitatis cftquia
ubiiniaeft lata contrahzredé;df lata contra capne
teftamenti,quiaheres caput eft teffamenti. §.ante
heredisinftidelegl.p ximaff.de his,que i teftany,
delen.& ided lata contra eum nocet, facitd; itis co
tralegararios, & fideicommiflarios ¢t uniuesiales,
uteft texnorab.n dL{i patroniinfis in d.l.Papinia
nus.§.f ex caufa:d enim hares legitimus defenfor
omnium legatariorum, & fideicommiflariorum,
ideod; nil mirum,{i fialata contra heredgillisno
cet,quialata cotralegitimil adminifiratoren nos
cetl. cum non iufto. ff. de collufidetegen. not. e
glo.& dodto.inter alios eafus,inquib. fnia lata ¢5-
tra nnum alteri preiudicat, in d.l.fepe, in dl.2.C.
quibus res iudinonnocet,& ind.cquisexerdde re
iudica.& hec funt exprefsé de mente Alex.quific
declarat in dil{i patroni In §actiones in3.col.verfi.
3.arguit &c.qua rationes ceflant,ga cum uno exle
gatarijs,ucl fidcicommiffarijs ageretur , quia tunc
{nia contra illum lata cxteris non preiudicaret, ni
fi cflent citatiad fe defendendum, urin d.Ls.ca d#,
qui tex.et poteftintelligi,gh unus legatarius,uel fi-
deicomifiarius ageret non ad impugnanda teftm,
fedad alii finem pro iure fue ofcruando, natunc
{hia contra unii ex legatarijs,ucl fideicommiflarijs
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lata ceterisnon preiudicat,ut eft ibi tex.qui Echoe ;.

innuit.9 Et his non refragitur ea,qua uoluir Alex,
indl{epein3.&4.col.qui plures allegat tenentes
foiam latam contra heredemnocerefideicomifia
1ijs,fed non dicitibi;neque examinat,an Jata cons.
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traunum exfideicdmiffariis yol! " ‘
alijs hgbcntib. etlimile iu?;g(’ gf . lﬁ%’?ﬁ e |y futim
cere dlcenc}gm cft.Que oia funrpbén!é nli 01 g 12
@mnc materia recte declaritEx quib, h;fmﬂdlq_t u;odmt
in noftris terminis Tacob, nnus ex ﬁ'{ic,ﬁ}m, £ peorth]
cotraherede heredis eoerit pr WOl = predic
FOEFa METRae Mrrred %em Pro confery e
fut,ued; fibi refticurio fierer,& P plures f i Sl
€ tranfinerunindicatam {accubuerity z,g Sitman
nullum comiti Alberto fimileins abalig i gherih
bo r(_:tcndcqri preiudicium arere pm?fcg I‘Q b obum,
xtin dLufde excepurei iusfi‘& ind R ot
cialijs fupraallega. €] Er quis Alexin e,
9.nucrfitem ex his inferturaliter fentise 8?10 I
videarur,g fupra dicum furerit, i non recefy
ab ijs,que dicta funt ex mente Alexjn I e
mn fi.T dico,@ Alex.in dLfgpe loquitur,qﬁcémhg
redem ageretur,ipfe.n.tunc uoluiin tantf
preindicare fideicommifais, & legaratij
gatarijs,ucl fideicommiffarijs fub conditi
cqndlthms cuenrum fhialata contra heredé p
dicarer,illisg; &t 1non citatis,quia cumnondum
ipfis acquilitum eflet, non debuerune e dds
ui:Hocmodo &t debent declarariglo, bl de u'uq
quogsffdereindica.& traditaper Barinlindiem,
ff.de aqua plu.arcen.cum fimil Ee §uis comAler, |
ibi pofiet induci dL.r.§.cii dfubivtexconme, f
tivpro nunc diconos effe in alio cafi, ve3 giums s« 4
fideicomiffarius contra grauatum, uel ciusheredf ¥
egit ad reftitutionem fideicommifliquo cafufiy
nod nocet,nifi agenti,ut fupraper dlided.§ ‘
Prererea Alexloquitur, g creditores heredi
agerent contraheredetn,ga tunc,utdixi,
legatarijs, & fideicommiffarijsnoceretnosucroioy
quimur,qi unus fideicommiffarius cotra he
agerct:qui catus dinerfi fint,urfupra dis, digs
tioné diucrfitatis ex mente Pauli Caftrenfisi
diui.g] Sexto principaliter,fatisds cocludés
do, T ¢ iiie contra ipfim Tacobum late e
runt nocere comiti Alberto nunc uolentign
is {ciuerit rune litem fuifle motam:quisme %
&t {i comiti Alberto fuiffetnotificati,ueligime =
fuiflernominatim citatus,quod cft fortiusEpes 1
indicarenon potucruntsqm cum lacobusail b
offefforiti intentauerit;fuperds illo duniic 25
Eltg fuerint,ut conflatex tenoreipfarum i
que merum poflefiorium continent, hoceltit
cationem tenute, & comiffonis llius, & maie
jundtis ftaturo loci,& proceilibus tunc faftsing
Tacobii ex una,& dictas filias Angeli cx alia
conftat ex co,q non fit admiffa fecunda b
tio,quia craimusin pofleiiorio, fequicur hitct
fulinodi fuic comiti Alberto nunc agét ns
titorio preiudicarcn potuerunt, quia iiED
tra uni{uper una canfanon preiudicacaltend!
ius habenti exaliaagere uolét,ut fuprd dizips
Leum queriturcum duab_!‘cgu_cnnbus,&‘ :
ter.§.atfiexalia caufacum {imil.fed caufcpos
rij,& petitorij funt dinerfelnaturaliter§a

)

=

cant

fF.dcacquipoffl.r.C.dcappell. cum alijs, i
Pretereafnialata contraagente pofflc{iorno{ﬂl i
remiudicatam trifiuisnonnocet cidGil 2

repetitorio,& ultraiura {upra allegata tf'(svllgm
an eandé §.fina.ffdeexcep. rel indi. &il l,,i L
locum habere inquit,fine (imus i Poﬂcd 4 ;
pifcende,fine recuperandefine retinct (;} I
minus ergo debet nocere alteri feriol g
re petitorio, &g ipfe ius idem cum prkgﬂu X
rit;& litem ab alio prius motanm 1c1ucr1t,ml i e
illam fucrit noiatin citatus, cun plus [é?)nm I
contralitigantem principaliterJata; 46000 Moy
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icetur.Et hac quoad fm dubiunt
2, QU fuper hoc in primo quogs
Eil0tany g b- iida fuerunt:neqs aliter infif 3.mmpu.1(_)-
infenue f'”"m,ﬂmmpoﬂ‘emm contrarium allegari,
ieicomiﬂm" ;10[01: sfatis clara oibus rhfio colligi po-
Ji‘P‘i;mq: dilicens facilé pcx‘pcgldct.’l“{‘ Vie-

‘mbzhtation&,prefuppofito , Comi-
pabuific notitiam de lite. prius mota
afibi, & quoad quid
Loruerit, & qua | vfucritnec fl;i,.ﬁ sin
’:\ sime dictis Vi c_oncll,ldcndu,_g | -h”]'}-mi
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