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20 tum T quiaaduerfarij uol&tes excipere de p fcriptio
ne,feu auétores fui habuerunt {cicntia dictifideicd
mifli,uel jurium competentiii filijs d. Chriftopho-
ri,& confequenter fuerunt in mala fide iuxtaca, §
har plene per glofl.& doctin c.fidiligentide pleri.
in c.uigilanti cod.titu.quo, fit utnon potuerint ali-
no curfu tpis pga:ﬁ:ribcrc c.fi. il materia de pree-
?criptio‘c,poﬁ'cﬁor deregjur.in6.& inalijs inrib.fu
pra proximeé allegatis, & dicit glin c.1.de prafcrip.
11 6.p €t praferiptio ranti tpis, de cuius initio non
exiftitmemoria in contrarium,cum mala fide pro
cederenon pot,& hzc eft cbisopinio canoniftari,
quib.in hoc ftandum eft rone peceati, utin dueifi.
cum ibinot.& &tlegiftarii, quicquid uoluerit Bart.
inlfequitur §fi viam fF.de ufucap.quem dodt. ¢oi-
terreprehendune, ut hf per loannem de Imol. D.
Anto.& alios in'd.cfi.€ Nec debet obftare fratut
ciuitatis Lucenfis;quia primo dici pét, Tillud fta-
rutum debere interpretari fm ius coe,nc quisinde
bité damnum patiatur 1. 2. C. denoxalib.quainei-
pit ferui ueftri,c.cum dilectus extrade confuetudi
ne;& plené per Bar.inl.ogs populi fideinft.& iurde
confequenter debetintelligi, dummodo nonadfit
mala fides, & {cicntia rei aliena:alioquin- fi ftarutd
voluifiet pofie prafcribi &t cummalafide,profedto
non valeret,fanquam nutritivum: peceati £ opi-
nionem magis coem,qui tenuitBar.in d.1. o€s po-
puli in 3.q. princip: &optime per Alex.in d: confi.
185.in pen.colin 2ol g Preterea vE dicendum, g
ftarntum predictum ex alio non habeat locum in
cafunfo,qm nerbaillius huic cafuinon conueniat
ergonec cius difpofitio,ad tradita in L4.§. toties ff.
dedamno infeé.Bald.in 1j.in 3. col. C.fi quis omil.
cauftefta.ci fimilibus.Voluita fratutum , @ negli-
gente creditore petere id; quod (ibi debetur infra
decemannos, fibi obftetexceptio praferiptionis,
& excludatur 4 inre agendi,{i debitor,feu ille,con-
tra quem ageretur,iuraucrit fe foluifle, aut fatisfe-
cifie:quz uerba non poffunt conuenire cafui nfos
necin eo uerificari:quia cum petantur bona fubie
&afideicommifio,quz reperiuntur efle penesad-
uerfarios,profecto non poffuntadmittiad iurandi
fe foluiffe, & fatisfecifle, alioquin fubirent anceps,
immo certum periurium,quodnon eft dicendum,
Luideamus cum ibinot.in prin.ff.de inlit. iuran. Et
ex his,& ex alijs pleniffime deduétis per alios ex-
cellentiffimosaduocatos in fuis confilijs concludé
dum eft,ius fideicommifii, feu agendi ad dicta bo-
na non efle fublatum ex prefcriptione, fuper qua
pars aducrfa forté fe fundare uellet.  Laus Deo.
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Haresharedis eff testatoris hares.

Grauaro aliquo per uerba gencralia, & imperfonaliter in 72.
prolata poft moree [ud,no ipfe,fedheredes fui grauati céfent

Subflitutio fafla poft morcem plurium pofirorum in conditione
non inducit inter illosveciprocum fideicommifium: Et quan-
do hoc ueynm [it & quando illudinducat num. 5.

Et an illi,quiin conditione pofiti funt, dicantur fimpliciter uo~
cati, & bonorati.
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F 13} pofitiin conditione quando cenfeantur uo
cati (o honorati.

Substitutio quandofatta eft depiacanfa, ant

deextraneoinomnib. bonis poft mortem plurium

Siliorum ) defcendentinm teftaoris , qui pofiti
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OTA prafentis confultatiopig

tas confiftitin cognofc511do~mvm.'ﬂ'

proneposloannis tcﬁ:tmns7 i

rediratis illius alienata uendicay

biectafideicommiflo;cenfeatur tay u
liberis,few de defcendentib.fiiis ex f&isa
tus ad bona,& hereditatem d.loanpis
miffam:ex quo in teftd filij, & defeendene
infticutarum non reperinntur exprefss 10 -
honorati,fed folum fada fuit fubfty ultircr:mL
de pia cd in cafu,quo filij mafeuli ﬁliammjrﬁl %
rumsaut filij mafeuli diGoram filiorummfy
legitimi,& naturales quandocungs decedsgey
nefilijs mafculis legitimis, & naturalib, e
profedto {atis amplius eft;uarijs in locisplent
minatus,& plura habetcapita,ut colligiturey
ponunt Bar.& doct.poft gloflin LLucis §de
inftiinlfed & fi fic,& ibi Barf.delegas,
cillis ffide ufufru&.lcg.& in Leentutioffden
pup.&in plurib.confilijs,quz ofafi uellems
pluresfané membranasoccuparem. Vode
rioriintelligentia diftinguendo,plures cafis
dero,primus fit,qi teftator fratrent hare
tuit,Seilliextrancum fubfituit {ub condi
decefierit fine filijs,& hiceft cafusl Lucis
ff.de haere.inftit.in quo filij pofii in condi
diruocati;nec honorati;fed interillosfolm
fernatum ius {ucceflionis ab inteftato,utibi
qua citer approbatur,& per Bart.Bal fols
longum effet referre,de quibhi mentio ¢
inapoftill.ad Bar.in d.L Lucius;écin conffil SguatLuc
in 2:¢ol.& in Lcenturio ff.de unl & pup. ki famfiliz,g
cft progrié cafuis nofter.q) Secundus cafiseliitc gh‘!’ﬂpa

qinftitu
s reperitt
q0rath X U

ftator dixit, inftituo filium meum; crfiiguni SCde in
jio;nominando eumnoie proprio,d-cccdarﬁuth«— a0 fili
beris,grauo ipfum reftituere hzreditaenlioa hiticontn
traneo,quo in cafuneposnon df grauampitf\f\ﬂ o fine
commifiiim, quamuis ad eil perucneriint iz i
ab inteftato, medite perfona filij inftitit.qud ;fitef
qUO NEPOS NON FEPEItIL eX cliifpcf)gcteﬂ:llom
noratus,non potuit &rgrauari,& 10000
namen,nec fideicommiffim ipfi expreffe
1ab co C.de fideicommiflfed & fificini
5.cum ibi not.perdock. & ita propriclot
in dlab eo in j.colin uerfi. pone. Bt jftedt T
cafus nofter,quia filij, & dcfccndemcsvma[fm
ipfis filiab.inftitutis non fuerunt gr;'\uanafmlt “
prio dereftituendo piz ciie. €] Tertius cib
teftaror dixit filinm meum heredem inftitiy L
ipfedecedat (ine filiis,uclfilij eius fine s g 4 lq; ipf
hifilios grauo de reftituendo hereditatciifes R icer
el altert &c.& hocin cafit nedum filinsEees t Qo
fed etfilij cius dicenfracite honorat;zc!ug:h : t_llOl‘lSw
fubféne,utuoluit Barin d.lfed ct fifiee i ls‘lzl"im'd'
cii filio in notab.Ede lega:j. ethic€rnol ) 1c°11§§
nofter,quia nec filijmafculifiliara,nec filj . ﬁli:n&
fuerunt exprefs¢ grauati.§f Quartusci s m§,
frator dixit,filit haredéintitno, ct fiiple ‘ quﬁs‘:
fine filiis, uel cius filii finefiliis,1 {um ﬁ!lﬁ[ I 1= |
reftituendo hereditaté,etficip cﬁhuwflidti Eim%ﬂpg?‘f
refsé fuit folus grauatus e tunc ualet e H"lliraiy mg]
m, eripfe filius inftituras folidf grauac - [k
norarus fub duplici condition,etno g B[
uoluit Bar.n dLfed et fific,et inl et f By i

p!icitet,fed
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eft cafus hofter.Quintus, & ul-

e jcetnon s noltes
Wity LCL-&. & reftaror dixit,filium meam here
\"Pr‘”umﬁ wfiiple decedat fine filijs, vel eius filij

P mea diftribudtur inter paupcrcngd

1 Caio,uel deueniant ad tal€ , uel'talem
Lo ficnec filins inftitutus,nec cius filij re-
e rcfgegrma:1,tc@ ipfe fubftitutus eflet

Sl ¥ verba gialia, & imperfonaliter prola-
i]r:l}:ﬁh;u "i(ﬂ cafts noftet; :t'u.gism-_?uo plu rib.ﬁmiﬁ}s
C tiqy b ;gg@:crmn,concqn un_[_1.m§nonm{1. 15,.1]; =
iamﬁjm m inihtur:lrm'n,['u}c filij .ﬁhomm_ oruim,
g f',tm[cwimr\’lrgllms, dicantur fubftituti;
ot nocati per ﬁdeic_ommi!ﬁ! mad oia
jisteftatoris, & anter ad ipfos.feu ad ipfum
i caeriusvendicandiilla bona,quax fue
tatand {iubictta fideicommiflo, cuius

)

S flizhagey
perfideiy:

entes Aoy
- 00, pg
s arganh.res, quas, S inLf. in S inatie
ot es: In L}uﬂl'ﬂ {hiam cx‘l_nulr‘xs.:gdducor_:
s pratuppono, ¢p filij pofici in condi-

cCederent ¥ L oy B 5
) o @oihaﬁlbﬂonlmcxtcccnlct tenire ex pra-

ISplent ey aenteteftatoris, qui illos apponendoincd
gimrex‘m’q l‘-iinttrcosuolmﬁg seferuare jus fuccetlio
s fdohae etato d.L. Lucius in fi.& ibigl& doc. ff.de
1 3.0 gl geituen & probatur ex ijs, qua colliguntur
JHRT S fificqSeciido prafuppono, ¢ £lij filia
{lemttime, arom,filij filiorum fuorum fuerunt he
R diftarum filiarum, quia filij imme-

s calls runt ipfis filiabus inftirutis; & nepo-
eredenge esfliis fuerunt heeredesimmediateipfori
ondiioie, fmediaté ipfarum fliarunst qm haeres

Luciusig 3 datoris clthares Lfi.C.de hare. infhituen.
ondidoss o1& la 2 .{ciendunm cum {imilib.ibino
s lnie b ign g Tertio prafuppono,t @ ubicun
o,utiiph Eefiitgravatus per verba gaalia, & imperfo-
0 ok e prolata poft mortem fuam,fenin.ca
ciopuil msedeceficrit,non ipfe,fed haredes fui cen
:on({ souati ut concludunt coiter dottin l.cohg
up. &t Hanfilia&in Lquiduos ff. de vulg. & pupik.
cafiseie ehiper Pan.de Caft.Salic. & Modernus in L
s wC.deinoffi. tefta. Ex quo infertur in-cafa
ccedulnel o filiz heredes inftitutae firerunt graua
arenioeE Wikicommifium, i deceflerint fine filijs, feu
uansidel donmiine filijs, de reftiruendo pix caufx, @
critecdisgifefiz dat gravatee, fed car haredes, & ohr
otk quaedlnd Gue filij filiorum, (i illi fuerunt hzredes
 efaonshodt inc immediati dictarum filiarum': & st
onoli 1 mm,feu filij filiorum dar grauati, non‘ut fi-
relle nmmitifnicher;fed ut, & tanqua heredes i[pt"arum fi-

c mﬁ.ﬂidcﬁ prpradicta, & per Alex. in conf.12.in pe-
s Joquinriélin3. uol. T His ftantib. modo fic arguitur,
- ftctetb Wil impliciter pofiti in conditione non
es miditRhonorati,nec fubftituti, fed foli intercos
nati ORfIE M efic dicatur ius fucceflionis ab intefta-
uscalEaMcius infi. & arg LG quis fub conditione ff.
inftinomiCeaufteftal.cx facto et ffde haredib.in-
e filisIENGh ipfi eflent pofiti in conditione, & gra-
jratcif ‘{jlufjdxccrcnltur honaorati,{eu fubftituti .&'auo
i e ‘_!qkm quod non potuit operari fimplex tacita
i ,ctu(ﬁ‘u"fi Uoriscolledta ex co, g filios pofuitin cd
ficjeta: j'“;“[lXtél_d.l.Lllcius,operamr duplex mens te-
-nofL Aiiddicet illa , qua colligitur ex eo, @ filios
e il ﬂ]iﬂ”:? it conditione, & alia, qﬁzc colligitur exeo,
ci_quCﬂ*“ﬂ ,Sﬁlmy& haredesgravauit:illos.n grauado,
fi 1_p_ﬁ‘d€“§ ::W 10 cenfetur cos noluific honoraresargu.
filn :;{Cdcndczc(). &in Ldeniqs §. interdum fide
8 mthl‘ﬂ‘[‘l: HelproculusfFde ufisfruck.& not. int. alia ff.
L‘!ﬁd?‘:; "%m lega:quammiuis hec ultima mens de pet
S SRR inducere fideicomiffum,nec difpoft
on_Cﬂéf"":ﬁ alem fubftonis juxta tex.in dJ.ab eo,&
mw;(';ji ‘Ulificitauoluit, & declarat Socin L.eum
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filioiin 2.col.ffdeleg.1.& in confifiro 249.3.col.uol.
3.quidicit hanc opiniongin confulendo 4 multo
tpe citra fuiffe canonizata p dodt. Peruf. & itaalias
fuiffe confultum per oés doct.Italie . Quae fnix efk
de mente Dyn.Paul.de Caftr.lo.de Monte Sperello
de Perufio,lo.de Imol.Cuman.& Petr.de Anchaiin
uarijs locisallegatis per daum meum ibi:Item hac
opiniong in terminis noftrisuoluit, & fenfitcxprel
sé Barin d1.Cenrurio in fi.1z.col.ibi md dubitatur;
quiuolnit.q qf filij funt pofitiinicoditione comd,
quo dicti fuitfupra, vc3 hoc mo, filid mei harede
inftituo, & fiipfe deceflerit fine filijs,ucl filij filior
firic filijs ; talem fubftituo, tunc filij,& fic nepotes
dicantur honorati,& nocati ex difpone teftatoris,
qf vltra quod fuerintpoliti in conddn, fuerint &t
grauati: & fubdit,@ {i dubitetur;dquo dicat relictid
fideicommifinm, & quibus dicatur iniunéta,in du-
bio cenfef iniunétum filijspofitisin codone : quod
quidem Bar.ibi fentit,remittendo fe ad ea,qua ha-
benturinl.qui duos ff. de vulg: & pup. & itanolunt
doctin d.Jiex tribus cum fimilib. fipra alliegatis, &
ita in effe@u fenfit Bar. quicquid dixérint 1 oannes
deImol.& Alex.in dl.Centurio,quibus dasmeus
bené refpodets& ita in effedu tenet, & fequitur D.
meus Soc.in d.confidicens, @ conc uerentibusalijs
conicéturis ipfe putathanc opinion€ ucram effe.
€ Non obftat d.1. Lucius de heredibiinftituen. &¢
arg.d.L.iquis fub conddne,quia deberintelligi; qf
{fimpliciterfilij fueriit pofiti in condone, & nullum’
illis grauamen fuitiniundum , ita dicitBare ind. L
Centurio,& in d.L.{cd & fi fic cum fimilibus. Noto
uerba Bartoli,dum dicit,nullii grauamen,& conie
quenter fiue exprefiim,fiue tacitum,qiia hee funt
uetba viianegatiua,qua o€ grauamenqiocunque
coniun@um excludunt, fine tacite,fiue cxprefse,c
verba viianegatiue prolara magisnegent,d vhiuer,
{alia affirm atiuaaffirment,utnot.in Lalienatum §.
donationis ff.de uerb.ig. Antan.de Botr. in ¢.cunt
dileétus in fin.g.col.cxtra de confuetud. & iftomo
debent intelligi ea,que uoluit Bar.n d.1. Centurio,
gequid dixerit Alex.& Imol.ibi, & in c. Ravnutius
extra de tefta.quia procedunt; qn nullum grauamé
cffet iniuncti filijs pofitis fub conditione fiue raci-
t&{iue exprefse.q] Non obftatid quod dicittex.in
1.abco cum {imilib.C.de fideicom.qp quem non ho
noro, non grauo,quia procedit,qn {impliciter quis
cum gravaret exprefse,quinec exprefse,nec tacite
falrem ex prefumptamente honoratus efiet, fecus
{i faltem tacité honoratus efier, & uocatus, arg.d.l.
{ed ct fific:fed qa filij fuerunt pofitim conditione,
& etaliquo modo grauati;dicuntur &t homnorati,&
uocati, i fintharedes primi haredis non {fub noie
proprio,fed fub noicappellatiuo;ergo debent dici
honorati,argu.d..fed & f{ific cum ibinot. per Bart.
& dockores @ Concurrit etiam alia coniecturata te
fratoris,qp nolueritfilios politos in conditione,qui
funt, feu fueruntde defcendentibusiplius teftato-
ris;honorare, & uocare ex difpofitis in teftdsqm, vt
colligitur claré ex uerbis, & difpofitis in tefto, in
quocung; cafu teftator uoluitmagis honorare de
{cendentes fuos mafculos,d foeminas, ipfods fem-
per uoluit prafeire foeminis: & cumin quocunque
cafin honoraucrit ctiam defcendentes faeminas.
illis relinquendo aliquid, proutin teftamento, er-
go magis dicendum cft ipfum uoluiffe defcen-
Fentes mafculos honorare;ne dici poffer,magis di
lectos uoluifie minus honorare contra tex.in LG ui
12 matre C. de bon, matet. @ Praedictam conclu-
{ionem fic corroboto, ubicunque teftator poft
gradu filiorum decedentiumfine liberis prouidit
EEia3 de
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de fubfténe extranci,non nocatis nepotib.exprel
fe,& fic folum in cafu,quo filij,& defcendentes o€s
deficerét, uoluit fubftiturum extrancum, feu piam
caimdebere admitti , & antequai reftator nocaret;
& inuitaret extraneum, feu piam cimad bona , &
hereditatem, fecit &t plures gradus{ubftitutionum
defilijs,& de defcendentib.tunc filij, feu defcend@
tes pofiti in conditione appofira fubftoni fadte de
extraneo,fen de pia cd,cenfent,& dnr uocati,& ho.
norati,&t {i exprefle non reperirentur grauati, nec
eflent de illis,qui exprefsé fuiflent uocati, & hono
ratis& hoc ex coieGturata mente teftatoris,qui pfu
miturin cafitifto potius uoluifle honorate filios,
& defcendentes {l10s,§ extraneos,arg.l.cum acutii
{fimi C.de fideico.& inl.cumauusffide cond. & de
mon.& in l.ghaliter §.cumaiit C. deiniti. & {ubfti.
fib codi.faét.& ita in terminis dicit, & limitat Pet.
de Anch.in fiio cdf73.quem refere, & fequif Alex:
in confi.64.in s.uol.circafi.quiin tranfuerfalibifate
turfilios haredis puta fratris inftituti pofitos
ditionenon cenferi honoratos, €t fi plures g
fubftitutionum teftacor fecifiet,& ultimo loco ex
traneum (ubftituiffet fub conditioneifi oés filij , &
defcendentes tranfuerfalis inftituti decederét fing
filijs &c.fecus i poflt mortem defcédentili teftato-
risextrancum fubftituiflet,ut 5.fed in cafii nfo te-
ftator filias inftituit heredes,& inter ipfas fecit plu
res gradus fubiténum,deinde ultimo loco in cafit
quo nd extarét aliqui ex defcendentib.mafculis te
ftatoris,fubftituit piam cim,ergo filij,& defcende-
tes mafculi pofitiin condéne dicent honorati, &
nocati:& hanc opinion€ dicit Pet.de Anch.zquitit
mam & tutiflimam;nec non fervandi efic; & itail
lam fequif Alex.in d.confi. ex cuius didtis optimé
pot inferriad cafum nen. 9 Concludoitag ex pdi
¢&is Virgilium unum ex defcendentib.teftatoris, g
df deiis,qui (unt pofiti in condone,gnaliterefle vo
catum per fideicommiffum,& ad eam fpectare ius
uendicandi alienata in piudicinm fideicommifli,
iuxtatex.in d.1f.§.(inaat C.coia delega.g Nec his
aduerfanf ca,q pofuit in fignis pcepror meus Soc.
in Lheredes mei §.cumita in 2.colin 2.notab.uer.
primus cafus flad Treb.&in confifiio.z49.in 4.col.
uerfi.aliqi & fecundo &c.t ¢ qn fubfto fadta fuit
poft morte plurimm ?oﬁrorum in condone, inter
tales in condone pofitos niiquam inducif tacitum
reciprocum fideicommiflum,ut quia dictum fuif-
{et.filios meos hzredes inftituo, & fifilij decedant
fine liberis,uel fili) iliorum fine liberis fubftituo ta
lem.pura piam ¢am in tota hxreditates namifto ca
fuliberi filiornm pofiti in condéne non cenfent in
uicem fubftituti.itaeft de mente Jo.de Imol. in
l.centurio ffide uul.& pup.dum ponitintellectum 1.
Titia feio §.(cialibertis thde lega.2.& in c. Rayn.in
materia compendiof extra deteftafaciuntno. in
Leodicillis in prinffde ufufrleg.& qdnotant Bal&
Sali.in pen.col.in lprecib.C. de impub. ad hocam.ut
dicerentur innicem fubftituti,requireretur,gp poft
mortem plurium inftitutorum,feu fubftitutor(,&
fic honoratorum vitimo moriéri efiet facta fubfto
inoib.bonis,utind.l'Titia feio §.deia libertis, & ibi
Bar.hi per Alex.&alios coirer in Lpe.C. deimpub.
Sein Lpater filiam in fiffad legem Falcfed fic eft, g
in cafu nfo fubfté non fuir facta poft mortem plu
rid honoratorf;nec in tota ha:rcgimtc, {eu in oib.
bonis,nec ultinio morienti,crgo inter filios, feu li-
beros filiorum,qui fuetunt politiin condone, non
potdici inductum tacitum fideicomifium recipro
cum per pdicta,nam pro refpofione huius fubtilis,
4 acdifficilis oppolitionis confideradieft, g F aliud

inter cos cenfetur fackum reciprocum fdee

-ti,fequitur,g co caliquonnus ex illis dect

(b i caul
- ftituere ulrimo fubftituto, hoc eft picatsy

_mec fecundi filij decederent fine filijs;
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<ft qoie anliberi pofii: |
ccn(llcn;tclfrc 511?"] llogh Pofitiin condiggpy el
lib'cri’ iR lcem f“"f_hmthﬂhudcﬂ : rﬂw J(iadone
. p liti in cbdone dlcnnfﬁmplicimu i Ul
Onorat:primo cafl nunquam ipfi ¢ ot gpotetit]
nicem fubftituti,nec i (P Cllgyei B
S - NCCHITCT €08 Aligio gyfins, aiillslecind L
ci m&}:m fideicommifiiym ICCiproe Wit inis filifs
tibus,in quib.poflentdici honpiar & iy B one
samqu f 1C1RONOrAL] K gy, yII1IONC!
deicomiflum:&ifto ma intelligatid q:u;lln'wﬁ L ocati tan!
|- A a5 3 i i e
lain d.cllhs-nut.&_m d.l.cum\rio:&italo iy slorum
in d.Lharedes mei §.cumitain xcoly i
d.confi.249.1n 4.colin 2. cafir, & r.¢ e
e S > S, 0 r6ieft o g
mortem plurium facta fuit fubfts, ita dcmu?n g
fetur interillos factum geciprocumﬁdcicﬂmj;[' giter uo;
qf ipfi fuerunthohorati,ut infticuti, yo b (PO
& polt corum mortem ultimo morientijy S fderand
bonis,fewin tota haredirate fuitqljgs l”ubih'ugl fiorum;
ut probaturin d.LTitia {eio §feia libertis hipe i i
& alinalioquin ultime {ubfitutus cf:l'em:)uo“ il
ad portionem cuiuflibet {eparatim& uuodc::g a
tead mittitur ad partem illjus, nonalites exppdin HI0N
morte aliorum,ut concluduntdoing
Sl ; -aduntaoctindgo
& per A le:_(.m dd.pater filiam,nifi ultimo loco
{hr_ums gﬂct extranens,& illi,quib. faduefier
tu»rxo,cﬂcnt deliberis, & defcendentb. tefiyg
g tune ult_nmo {fubftitutus non admiteerenrgf 2P
oib. Mortuis,utin Lpen.C.de impub,deibidugg, sm&
rer,& in dlheredes mei §.cum Ita.Secundogfy g
anliberi politi in conditione,& non exprefk gt
ti cenfeantur honorati,& tocati, quamuisy
riter non dicantur uocati,arg L quis {ub codiy
ne ftfi gs omificauf; tefta.&perglin dl Lucidl
Bar.& alij,th in aliquibns cafib, cenfentur hops
ti,fm quod declarat Bar.in d.l.centurio, &hd
per dominum meum Socyin d.L.cum filio de%‘.
1.& in cafu ¢t pofito perPetr.de Anch.ind el
73.quem refere,& fequitur Alex.in d.confifu s
uol.& latius dixi fupra, & prouteft in cafumll Soid inpr
ut &t refere,& fequirur Socy.in d.confiaginjgh 6 col.
.ubi idem tennir,quod uoluit in d.L.cumflgid: o cft i
cit hanc eflcicoem opinionem, & {equentis it Sitditer do
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ibi per cum in4.col.in uerfi.ex quibus. Palint Smionor:

heec effe penitus dinerfa inter fe,& ftare g Smbis bos
lij politi in conditione dicantur llloca{‘i,&'hnmxa--mu_ncmu
ti;utquia fimus in cafibus, de quibus luPlﬁﬂ\kﬁiulII! i bt
elt,& g non dicantur inuicem mbihtun,l\lch. o
r& de mente Socv.in d.lheredes mei § cumiaiiiuium
2.coliqui g queritanfilij, feuliber: G |
dirione dicantur inuicem ﬁlbﬁlmt;, cit, QUi
quam cenfentur inticem {ubfticuti, nec TgHERK

fium:Sed qn queerit (impliciter, an dicanuri
citer honorati,& uocati,iple dicit, @ quANIBES
gulariternon dicantur Jmporat@,mpcrgln L
Lucius, tamen aliquib.cafibus dicunturuott
in cafit pofito per cum ind.Leumfilio, gis i
fus nofter,idem {entit in d.fio confilio e
&us huius diix eft,qi fi in cafiunoftroflli S
ri pofiti in conditione d‘lcunrur\tocw.&]_‘w i
ti fimpliciter,& de per e, & non inuicem & [
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neliberis,non dicereturgrauatus relitiet an il
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lijs,nec et yltimo locor fubflituro, !
fie,{cd (olumeo cafu,quo primi 1111_\13(icc1i:mr~ :
omnes alijpofiti in conditione elient I;flf)}fpw :
liberis,ipfi primi fecundi, & viteriors ’mua
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e

o

{ itt pof
exhoc fequitur; quod haredes primornt E8 Mluperi

rum- retincbunt {iiam primam

eioncl 8 Mitner |
portioncaly ?
i M"h Mo tung
mo




1

fomen IL.

odes fecundoruim fj]@prﬁ retinebunt por
o oncculteriores filij decederent (in¢ fi-
fﬂrimo loco ﬁlbi‘upu‘_ms J.Ja“l'_CLi'n'JtF: }1‘1‘
&7 -Jo*crir P ﬁdciconl‘mnn‘tvl_l»n,mh oibusves

#‘Wl‘f . s, &ylterioribus fili)s mOrtuLs {finchi
ﬂmm'\}is mortuis fincfilijs cateri filij pofi-
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b ﬁ-ioncnon dicentur nocati, ncc mb_{h_m
U O deicomiflim reciproci, fed

| ocati tand P i > -
0l "\fﬁfg;nm%Lgmommf111oru retinebunt par

7“ﬂ,d0ufccncncrir cafuis, inquo ultimolo-
ULyl Tﬁﬁlr“‘ fierit nocatus,ve3 polt mort€ olum

Ly [ ofirorum in 2done:Ita colligitur ex ijs,q
anpolfi

?ccm“w% L cruolnit Alexd.in Lhaeredes mel. §.ci ita
Cfmm“ | (Poffetad hee fort 1cafu,de Q“EO agif,

W coeludi, T exquo poft morte
citiin iy iderando © @ Texquo p

2 o defcend@rnm fubfticuta fuit pia
[Lbi mum,&dcm; rium fubftitucauit p
l.:l;ls]lh'b"lm’ %J:‘Dus ponishereditatis, qu.hl 17, & duu‘d‘g n-
"tl‘l;[’ﬂ ifage® wododebentdici uocati, & honorati{im-
"y e probarum fuitex !q\;mdcduchs, fed et

I oo A
;g]f dl imti;ndex quo poft corum olum mor-
!dgiﬁ}i}:» cacfubftitutus in omnibus bonis, ex
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{ noric s,&onr fumus
10" locofibe timo morienti fubftirurus,&

hep,"ﬁtﬁ]w IT in(E’io:§.[1'iaIibu:tis_,qa dic“.u_xf.i_nvulc_'c
ib. el ifilil& defcendentes ipfarum h‘hmuv}’n[h—
trercmg g it po_l’r mortem oiuimn filiorum, c_k‘ de-
¢ ibiducggly e g in omnibus bonis hvmrcqhmtls pia
crindog gitcata, pparet cxgrc}s_c ex verbis teftamé
oxpreleupg s canocata,& 1ub.§1r1ya Ixt\u_lmmo mo
S e fexeo,qppoft morte olum filiorum, &

ium & in ‘oibus bonis fuitnocata,& in
onis,utind.].codicillis de ufufi. lega. &
iduos.fide nal.& pup. & itatener Paul.
indeontssz.incip.duo uidenda,& inl.pe -
iimpuldemuoluir Petr.de Anch. in confl.
h.ind sl Medncipics Philippum , & £m hanc opinion®
.conl Luidismens Sociin d.confi. 249:in6.colin
1caliy, & inprimis &c.Sed th,ut Socipfe dicirin
G né.colante uerficu.fecundo principaliter,
: ckmultumpericulofa p ea, q var uclle
quendi, it Wisirer doc.qp in cafin pdicto qfi polt mortem
st mmhonorarorum fuit extrancus {ubftitutus
- smbusbonis, fou in tota hxereditate,& non ul-
-moienti exprefse interillos , quibus fuit ex-
s fibfticurus,no di factum fideicommifium
muteft demente Bar. in d.l.codicillisin
jlurim itatenentinm,quos refert Socan d.
 poftincaiincolibi aliquido & quinto p tex.in d.Lha
dicit, puisnaScumita,ibi o@m heereditate, & ibiBart.
, ncc TR Trb & in 11§ filid.fFd e leg.2.Quapropter €x
mfideicoaRiRlex.in LG pater impuberes.ff.de unlg.&c pu-
cannurlifféen refere, & fequitur Soci.in d.confi.in 7. col.
Endi (une plurcs cafus. Primus eft, qa fub-
heltfatta poft mortem omninm filiorum, &
_zdcu‘unm.ucl poft mortem filiori, & defcen
jmnmplicircr,q uo cafuintelligitur poft mor
i, codicillis, & ibi Bar, neqs dictum fuit
ibusbonis,nec ultimo morienti,& tuncno
o ¢l indudum reciprocum fideicomiffum
cem 8 SH0s filios, & defcédentes,ut per Alex.in loco
is dectiti o0, & per Soc.in d.§.cum ita. 4 Secundus
j dhafextraneus fuit fubftitutus ultimo.dece-
o clt PR omnibus bonis, & cafits eft clarus,qrdf in-
& fCﬁ““i‘;f finreciprocum fideicomiffum per tex.ubi ca-
t motly f:‘“d'm“ﬂ_{#‘iq-§.fcialibcrris. Tertius cafuseft,
‘CSlllﬂPf““,’_ e fuit fubftitutus in omnibus bonis poft
ur e’””“‘} momnium filiorum, & defcendentinm, uel
piae Al ;.m‘,‘f pottobitii filiorum, & defcendentium,
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el
| . cum i
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monu‘l.lw b ‘“UPLrl';ldL eltac i dictum fuiilet poft morte
5'“0'}\\1«‘ tperBarin |.codicillis in prine. in 01bus
i ‘m:; tine dicentur filij, & delcentdenres inuicg
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fubftituti,quiahoc cafu fubftitutio df fa&a vitimo
morienti p tex.in d.. codicillis: & ifte eft ppri¢ ca-
fus nofter,in quo cafu & confuluit,itaq; determina
uitSoc.in d:COEli:il] 7.cal.ponendo,& diftinguendo
hos tres cafus, & alivm €taddendo, qui nd facitad
caftum noftrum;Nam ex quo teftator fubitituit ex-
trancam poft morrem oium filiorum, & defcendé
rium {uori in oibusbonis, apparet ipfumnoluifie
fubftitutum admicti, nifi poft mortem oium, & ul-
timo morienti, gm {ubfitutio facta pluribus poft
mortem eorum,non vi fada ultimo morienti, nifi
fuperfic pfona deliberis te(tatoris,  excludat fub-
fHirueuni,quo-cafu vi (ubftitutio facta ultimo mo-
rient, ut cft cafus,quem ad hoc ponderant Imo.&
Moderni in Lquiduos.fide unlg.& pupi.ita &t tenet
Barin d.§.cliita,& I L.1.C.de condi.infer.Fulg,
quem {equuné Moder.in d.Lpenarg.Lis, qui ducen-
ta §.item (i pater.fh.de reb.dub.& in | ciacutifimi,
C.defideicontAng. & Imolin d.1.{i pater impnbe-
ves,& in d.Lpater filia in fi.& eft ¢Bis opinio,utatte-
ftaf Soci.in d.confi.in 7.col.a qua, utipfe dicit,inin
dicando,& confulendo noé eftrecedendii. € Corro
borantur pmiffa € js,q in terminis noftos ponit
idem Soc.in d.L smei.§.cumita in 3.colqui
in hoc articulo,qf fubftitutio facta fuit poft mor-
tem plurifiin tora hareditare, abfg; @ dictd fueric
vitimo morienti,anilli dicantur inter fe inuicg fub
fhituti,tres cafus{imiliter ofiderat, Primus eft, g cft
facta fubftitutio in tota haredirate poft morté plu-
rium,& illiomnesexprefie fuerit grauari fubftitu-
toreftituere, & tuncnon darilli inuicem inuitati,
& hic non eft cafusnofter : Secundus eft, qf facka
fair{ubftirutio in tota hereditate poft mortem plu
rifi fimpliciter,fed erdt rales,quialtero ¢x eis dece-
dentenon excludebant fubftituti ex plumpta men
te teftatoris,ut quia ipfi erant extranei,ucl o¢s, vc3
tam (ubftitutus ultimo loco,q ipfi,poft quorii mor
rem facta fuit fabfitutio,erant de liberis,& runc fi-
militer non dindutum reciproci fideicomifsum
perea,q uoluit Barin d.l.codicillis, & itaintelligit,
& peedit opiniocori,qui dicunt, gnd futlicit fat
cere fubftitutionem pott mortem plurid in oibus
bonis ad hoc,ut dicatur induétum reciproci fidei-
comiflom ,nifi écfibfitutio fiat ultimo morienti,
b tex.in d.L Titia cio.§.(eialibertis, & iftgérnd eft
cafus nofter. Tertius cafus eft,qn poft mortem plu-
rium honoratora facta fuit {ubfto' de extranco in
omnibus bonis,feu in teta hereditate, & illi, poft
quord morrem facta fuit (ubito, eranttales, quori
aliquo décedente alij excludebantfubftitutum ex
plumpta mente teflatoris,ut quia crant defiliis , &
defcendentib. teftatoris,qui ex plumpta mente €x;
cludunt extranenm {ubfticutum inxta tex.in L.cum
auus.fde condi.f demd.&in d.l ciacutitlimi, &
arg.dil.pen.C.de impuib.&in dLharedes mei §.ci
ita,& hic eft propric calus nofter,qa pia ca fuit {ub
ftiruta,& {ic extrancus poft morté filiora,& defcen
denrif ipfius teftatoris in emnibus bonis,& tiic -
dubitanter tc ¢t filij, & defcendentes ogs
inter fe dicanf inuicem fubftituti,guis fubftitutio
cxprefse non fucrit fadta vltimo morienti: nam ex
quo facta fuit {ubftitutio poft mortem filiorum, &
defcendenti in omnibus bonis, & altero ex dictis
defcendentibus decedente,fupérfunt alii, g ex pra
{nmptaméte excludunt fubftitued,arg.d L. caauus,
& d.Lcum acutiini, & d..gnaliter.§.cum aure , &
arg.c.quictngs 17.q.4:& inc.ti pacerde reftam.in 6.
fequitur, g dr fa ltimo morienti, & fic fumus
in‘cafin d.1. Titia feio §.(¢ia libertis, Quod auntcen
featnr facta virimo morienti, probatur per tex.ii it
E 4 qul
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qui duos f.de nul.& pup.vbi id, quod df in pupilla-
ri fabftitutione, cenfeatur facta vitimo,habet lo-
cum &tin fideicommiflaria faca polt mortem plu
rium filiorum,quia fuperftices ex racira mente ex-
cludunt fubftitutum,ut declarat Bar.in d.l.hzredes
mei §.cum ira. 4 Confirmantur hzc,quia Barind.
L.codicillis illam Lreftringit ad viumfruétum, & nd
nulteam habereloct in proprietate,nififideicom
miffum factum in proprietare cfletfactipoft mox:
tem plurium filiornm,& defcendentium in 0ib.bo
nis,quia tunc cenfetur factum vitimo,& ad inuicg,
feureciproce,ex quoaltero ex dictis defcendenti-
bus decedente, fuperet perfona, que cx plumpta-
mente excludit (ubftitutum,itags hoc ultimo cafu
unle Bar.ibi,q habeatlocum d.L. codicillis €t mnfi-
deicommifio facto in proprietate, & onr fideicom
miffum cenfeatur factum ab ultimo, utprobat tex.
ind.l.codicillis,& ficin cafu ifto habetloct difpd
d1.Titeio §. feia libertis, fideicommiflum dicat
faGum inuicem,& reciprocé interipfosfilios,&de
feendentessqua conclufio eftfignanda, nec deuiat
ab intentione Bar.fed potiuseft ex méte cius,& ita
renet,&confirmat Socy.in d.Lharedesmei §.cii ita
in 3.col.ibi,aliquando & tertio &c.ubipropric exa
minat,& tangit caflum nEm,idemuoluit,& clarius
in terminis noftris Pet.de Anch. ind. confi. fuo 73.
inci. Philippum,qui concludit fubftonem fideico
miffariam cenferi inuicem,& reciproce factam in-
ter filios, & liberos teftatoris pofitos in conditione
ad exclufionem extranci fubftituti;hoceft pix cie,
qfi pia ci fuit uoeata poft mortem oium filiorum,
& deflcendentium ipfius teftatoris,utibi p eum, &
»irad (uperftites €t ante, § euencrit cafus, inquo
pia ca poflit admitti ex fubftdne,{petet,& ptineat
1us uendicandi bona alienata tanqua fubiecta refti
tutioni per auth.res,qua, & per LA.§.finantem C.cod
mu.deleg:item predicta conclufio eft & de mente
Alex.in l.pater filiam in fiffadleg.Fal.& clariusin li
fi pater impub:in 2.col.ffde nul.& pup.ubiclaré ¢c6
cludit,p qn fubftd de extranco eft fadta in oibus bo
nis poft mortem plurium filiorum, dicanturilli in-
uicem fubftituti,ec(ino {it ditumexprefse, @ fub-
ftiturio efler faéta ultimo morienti,ut ibi per eums
Ex quib.udicio meo remanet refoluta difficulas;
dequafupra. - Laus Deo.
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Eilsj filiorum folum in conditione pofiti non cenfentur honoyas
tiyneque grauati Fallit num.3 e 4.
Grauamen iniunétum & paire teflatore nepotib.fuis, quos ex=
prefsé non honorauit,non valet:Contra numz. 5.
Filij filiovum in conditione pofiti dicuntuy Yacati, & honorati,
quando teflator pluresgradus fubflitntionnm fecit : Idem fi
ad exclufionem feminarum de filijs mafealis folum conditio~
nalitey mentio faéta fuir nnm.4.
Glo.inL.Luc.da 2-ff.de bered.inft.declavatur, & num.s.
Filii filiorum inflitutorum dicuntuy effe honovati , ¢ vocati,
quando deillis dteflatore mentio falta fuit i conditionc,er
testator illos.grananit.
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F Tlios filiorum in conditione pofitos fuilfe hona
ratos ¢ fideicommiffi onere gramars potuif-

[¢ demonfEratur.
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( j ASVM prafentis confultationis in viroque
punéto multum efle dubitalem puto,cumdj
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nterconiunttos ¢ : : e
cflet terminan da.Sec? %1:11 ﬁiig:nmzdmme CONegry e
breuiter dicam.Vifis itags iis ] rgcmmo f L jin cot
alius quidam confiltoy dycch{;(!iltlI FXCCIlcnmnmlu o
mo articulo v prafupponere ’CX“ dt':hﬁquﬁ kP
Petri fuetit gravatus de rﬁﬁitu,e?fd lexane g i
mifsh patruis fuis in cafir, quo deoﬁcflﬁdzicn i
mafculiss(i.n.per fideico.non fui; coderctimy S
i fubfts facta diceretur,abfq dub?ff{“““umil
berenrad eius bona ab inteftato adu?im'!m
lorores ex conietturatamente tefay t“n'&d\
truis fuis exclufz,ut multipliciter ¢ Ofs e
dere dictus confultor, fequitut,pin ?:{ﬂl:ui clolg o
ti,inquo Alcx.ﬁpc filijs mortuus eft, i fcm;];i L §10C2
com.grauatusdici debuit. Hujc decihonpx &.df“‘ ?n,m“m&
polito vi obftare,q folum filij teftatoris u’m g ¢ m’lcml-'ﬂ
bll.s pater,diir grauati, illifo; folum cenfef farh?tbr, i
flitutio non aiit nepotes grauati reperiunay i ;
ipfis fubftd facka dici pot:f qm ipfmcpotcsma'[?
ex hl_}ls p;mi non reperiuntur honorati . nccuogll;
cx difpone teftatoris , fed folum in condane pofj
fint,ergo non poflunt dici effein difpénc,ngpc
quo mo uocari L{i quis fub coditione i quiseg
cau.teft.gl.coiter approbatain ] Luca s e fiant [k
inftiquam totus mundus fequitur, ad traditapdy, emdri dic
meum Socy.in Leum auus ffde cond & demong 4D, ox
cafi.Alex.& alij coiter poft Bart.inl. centuriofds Redieetlit
uul.& pup.tcx.c]ams,que_m doc.ponderantinll; minisd
redesmei §.cum ita flad Treb. Si ergo nepotas Wyiefsch
his terminis honorati non rcperiunmr,fequiuu,g eloruolt
non poflunt étdici grauati,, quem.nion homy Resele :
non onero Lab eo C.de fideicom.l. fed & fificinf 's,adiefh
fidelegslplanéla 2.in fiffde leg.r.Ljinf, C o
mu.de leg Xt hoc argumento doét. (zpiflime
&uris,& confulendo utuntur. 9 Prztereat &l
potes poflint dici grauati faltem ex tacitameg
ftaroris,ut laborauit oftendere D.Confirltorgilé sl hnic ¢
huc tale gravamen non di deiure fubfftewgit  sidefim
fi pater teftando graner exprefsé neporesfiogs sluiad
non honoranit,nec expre{sé uocauit, tihmim: §dConfult
namennon ualet, ntuoluntdoc.magiscoittiic i non o
quid dixerit Bar.in l.centurio.ffde uulg. &midi Koo 1)
Alex.ingt Bartoli cditer A do&orib.reprsiinl adebonis a
lam regulam,quem honoro,non onero: kb
net Balind.Lab co,& multi,quos refert Akx.md_. i
1.Centurio.Si ergo exprefse grauando nepotsid
honoratos teftator niﬁil agit,multo magishoc}\pa
rum erit;qi non exprefsé illos grauanit, fedaeity
quianon plus operatur tacitum,g cxpreiu i
idem el & minus Lexprefla ffde reg.iurad
ridl.ci gd ffi ceripetlii ﬂ_li0.§:c1'1ﬁtl’19ﬁ'.d€‘lﬂm
pup.Er ultraalia,q 5 decifD.Cofultoris _polﬂcnl%
duci,hzc duo fatis ftringere var. g Sed o histal
meé pot refponderi:Priori,n.roni refpondeofgtt

1o teftator fubftituendo filijs fis inflituisiiE
glijs decederent, illa fola fubftdne contentish
fuit, fed plures fubftitutionum gradus fFUf-P“'
uocando fuperuinentes, fecundo fiabfticucnith S
cim pro una parte,& {i10s Proximiores palife
te,Item filios fuos bona alienare p}rohlbendo,@mﬁ
not.perglin uexfifilijs fratris,d ibi multm Wcii
datIo.de Imolinl.codicillis §.111fh.ﬂ".c‘i¢1€g'liw :
co dicendum cft, filij filiorum pofiti 1n COLCERE
dir nocati,& honorati,ut not. uoluit Pt de
in confi.fi10 70.alids 74.3 Philippum perronces
tiflimi C.defideic.quod confilium rcfcrt, Sefege
Alex.in confi.b4.in s uolqui dicuntita poiC e
tari glin d.LLuc.e] Preterea & fecundof - fideizony
Luclimitatur,qa ad exclufionem f‘f'“.‘“”;m ,“;W””“f
{tator defilijs mafculis mentionem faci Dcm Wbl
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