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6  L.quiparriff.de acqhared.qiio ibi tranfmiffio fiat,declaratur.
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17 Probibinodend alienado bona extra perfona filiovhi fuori;et
extra familiafind ex co,quia voluit oia eins bona permane-
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plex fidetcomiffumnter illosde familia ordine fuccefSiuo fem
per noiatos preferendo, et non fequuta alienatione : & in €0
patruus noie proprio noviinatis nepotib. prefertur uum.20.
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19 Teftamentipars vna declarat aliam.

21 Proximior,& potetior caatq; interpretatio femper attedéda.

22 Tyanfmiffioni fideicommiffi conditionalis locus est,quandote~
fator [ubflituit aliquen, & illins heredes.

23 Sects.fi pluribusfilis inflitntis teflator cos decedente [ine fi-
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CASN:S

A CTI feries talis eft: Quidam nobilis D. Ste

phanus de Cazuflis Tridentinus teftm fecity
1 quo fillab.quibufdam dotis noie mille pro carfi
qualibet iure inftitutionis reliquir, iuffirgs illas efle
contentas pro oico, & toto &c. heredesarit {uos
uniuerfales inftituit D. Laurentium, Bartholomen,
Thomeum,& Francifcum filios fuoslegitimos, &
naturales;& cos,& quemlibet corum defcendéres
fine filiis legitimis,& naturali 1icem,&uiciflinm
fubftituit,uulgariter,pupillariter, & per fideicom-
miffum:ltem tufsit,uoluit,& mandauir,gp {1 aliquis
ex didis filiis uellet uendere, tencat fratrib.fuis uen
dere, & i uenditio cxcederet prerium mille flore-
noruin;tunc frarribus,uel fratri pro minori pretio
25 florenorum tencarur uendere : Ethocid fecit,
quiateftatoruoluitoia,& fingula cius bona perma
nerein {ua familia de C is.Dcinde nobilis Tho
mas frater.utring; coniunctus prafati . Stephani,
quibufdam legatis factis nepribus ex fratre {lo D.
Stephano,quas dictis legatis contentas efleuoluit,
fuos hxredes uninerfalesinflituic filios predicti D.
Stephani,vc3 Laurentium, rtholomeum , Tho-
metm,& Francifcum,quos inuicem fubftituit per
cadem uerba,quib.illos pater eorti, utfupra, fubiti-
tuerat,prout latiusin cius teftd continerur. Snceel
{fiué his duob.teftatorib.mortuis,corumd; heeredi-
tatib, per haredes pradictos aditis,moritur poftea
prime D.Bartholomeus ynus ex heredib.inttirutis,
relidtis poft fe Tofepho , & Hectore fuis filijs legiti-
mis,& paturalibus,qui fe heereditati patcrna imimi
feucrunt:Secundo decefsit Laurentius alius hares
d.D.Stephani,relidtis polt fe quings filiis legitimis,
& naturalibus, ve3 Stephano iuniore, loaunemar-
co,Gafpare,Hieronvmo,& Baldafiare,quifimiliter
paterne hareditati feimifcuerunt.Vitimo deaono
155 2.0bijtD.Francifcusalius filius dicti teftatoris,
D.Stephani antiquioris, qui erat ecelefi¢ cathedra-
lis canonicus, fola fuperftite quodam lacebo fpu-
rigafferto fuo filiolegitimato , & fuperititibus D,
Thomeo eiusfratre pdicto,& aliis quatnor fuiis ne
potib.ex D.Laurétio & duob.ex D.Bartheolomeo,,
condiditgs prius teft,in quo d. lacobo,ut allerit,
legitimato 1ure inftitutionis, & oi meliori mo &c.
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jurilegat reliquitquedibonapartim quoad ufum,

fruGtum, & partim quoad proprietatem,ueluti ple-
nius in dicto tetkd hi: Legauit&eneporib.fuis natis,
ex D.Bartholomeo,& Laurentio fratribus {uis, ac
D.Thomeeo fratri pluta bona,& res cum hac condi
tione dictis nepotib.appofita, ipfi bonafidecicom
miffo per do.Stephanum antiquiorem in fuo tefto,
fubiecta petere non pofsint, fed dumtaxat illorum
pretinm; & eflimationemHeredes afic (ibi uniuer-
fales d.D.Fricifcus pleno iureinftituic D, Thomei
cius fratrem pro dimidia,uelillius filics, palia He-
1o dimidiafnosnepotes loannem marcum,& Ga-
{patem natos ex D.Laurentio ipfius fratre , utple-
niusin d.refté cantinetur.Mortuo pfato D, Franci
fco,D.Thqmcus pro una medictate, & Iodnesmar
cus,& Galpar pro alia medietate tanquam haredes.
teftamentarii hereditatem adiverunt, & oium bo-
norum hareditatis, {aluislegatis fadtis,pofselsions
apprehenderunt,&ingrefli fucrung, & illis fic tenen
tibus , & poflidentibus, exaduerfo alij filij mafculi
tim d.D.Bartholomei, g prafati D. Laurentii pree-

rendentes per mortem D.Francifei,qui fine filijsle-

gitimis, & naturalib. deceflir, enenifse cafum fide
commifsi facti per 1D.Stephanum antiquiorem re-
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ftatoris{impliciter pofitis in conddne pferendus,
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C.de cadurollin terminis d.Lqui patri non fittrant
mnii_o de fubftone, q pendente condone non poc
tranfmirti,fed folum de iure acerefcedi,qd de iure
tranfinitti pot Lqui ex duob.fideacqhere.quodgs
in d.l.qui patrifolum ins accrefcendi fuerit trant-
miflum,& non {ubfio,uolunt ibi glo.Bar.& Ang.p
illum tex.Vel fecundo & melius rideri pét, @10 in
dJ.qui patri fubté conditionalis unitaiuri accre-
fcendi eflicif tranfmiflibilis.qm ius accrefcendico
ditionale tranfimittif qi fubftd conditionalis eflce
neceflaria,(icuteft ius accrefcendi; quod in heredi
tate eft neceflaria ins nfm.ff.de reg.iu. d.Lqui
ex duabus, & Liicut C.de repudianda heere. 1i|b1lt6
aGt df neceflaria,qn eft talis, perqud {ubftitutms co
giturex illa capere, & adire, utqa inffitutus filias
fuit &t pupillarirer fubftitutus,utin d.lg patri, Bar.
inlre coniunéi col.1 r.uerfi.s.&in 12.coluer(i.s.f
deleg.3.nam runc fi1bfté hxe,quz eft necefiaria, fi
reperitnr coniuncta cum iure accrefcendi g eft fi-
militerneceflarium,efficitur tranfmifSibilis, (icut
cft ius accrefcendi,& hic eft propri¢ cafus d. L qui
patri, fecundum ¢ fignanter declarar Bald.in d.
Lunica §.inautem aliquid fub condone C.de cad.
toll.circafi.& Tideo-difpo d.l. qui patrilocumnon
haberetin uulgari {ubfténe,q por repudiari, utibi
p Baleademgs rone idem eft in (ubftiturione fidei
commifsaria,qa is,quifuit inftitutus,foifser & und
ciialiis fub conditione fubftitutus , nam cueniente
conddne pofset repudiare,&denegarc uelle ex fub
ftitutione acceprare,arg.corum,que uoluitlatpolt
alios in illo articulo, utrii inter fideicdmifsarios
locus fitiuri acerefcendi,in d.Lre coniunéti,Lpoftu
lante,& Lfipoftulante ffiad Treb. 9 Tertio T fi inca-
funfo nepotes ex fratrib. pmortuis ad fideicomil-
fumuni cum D/ Thomeo patruo fubfticuto pofset
admitti,fequeref,qp plura {imul ad cunde effcctum
in cadem pfona concurrerét fpecialialia 3 tex.cum
glin 1j.C.de dot.promifs.nam primum fpale efset,
@ filij poiiti in coditione cenferent nocati, fimuld;
inuitati ci ip(is exprefsé honoratis 5 glnotabilem,
crebrogsreceptam in d.L.Luc.la grande.ffde harc.
inft.qm in coditione pofitinon dicfitur uocati, nec
in difpone pofiti Lfiquisfub coditione fffi gsomi.
cau.tefta.Secundum fpeciale effer, ¢ fideicommil
fum condonale,pendente condone, tran {mitteref
ad haredes,eufilios nullo md uocatos 3 text. ind.
§.Gnautemaliquid {ub conditione,ibiqs Bal.&alij,
3¢ 5 glo.magiftralé coiter approbatd in dLunica C.
de his,qui ante aper.tab, Tertinm fpecialeeilet
magis dilectus a teltatore,ut eftis, quifit cxprcf_c?:
yocatus,& q fitilli proximior,deberet fectt admit-
tere longé minus diletos,nullog; mo uocatus, ac
et remotiores 5 Leii ita §.in fideicommitlo, & Lpe.
§ fravre ffde & 3 ea,qua uoluit Alex.in conf.
130,c0l.2li.2.Lpublius ff.de cond S demon & Soc.
in confi.;o7.i.3.97 Quarto confidero ronem diuer

10 fitatis,f quare fidcicommifium conditionale, pen-

dente condone,ad haredesnon rranfimitrif, obliga
tioanitconditionalis ex3ctu,pendéte condone.ad
haredes tralinittif.nam r elb,quia obligatio facka

cr contrahentes femperin dubio cenfef facta &t p
Emrcdib,lp‘lc‘tﬁ fr.de pbaar fideicomifium,feule-
gatum conditionale non df factum pro heredib.&
16 non tranfmittif,ut eft tex.heec ola probas cii gl.
in Lis;cui ff.de adt.Sc obli.&in §.£x condonali }imh.
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condirionale fieri pro fubftituto,& fiis haredibus,
tunc fideicommiflum, pendente coditione,ad he
redes fideicommiflarij trdfmittere rglicdcni
fundusff.de cond.& demon.perquem tex. hoc diz
xit Balin d.Lunica:D.de his,quiantaper.tab.& inl
unica C.ut actio ab here.& 5 hared.& in confifup.
allegarort & ex hoc Dumeus Soev.in d.§.cii itacol.
4inferebat pofle colligi optimam coniecturd men
tis teftatoris velentis locum efsc tranfmitiioni qi
apparetip{um uoluiflenon felum fidcicommifia-
rio,fed et haredi fuo prouidere:f id, qd veluir
iplé Secv.in confib.col.q4lib.z uerlisettat:fed inca
fu,de quo agitur, faltem attentis difpofitis in tefto,

nulle mé apparet ; g teftator fideicomittendo vo-~'

lueritheredibfiliorum fubfitutornm prouidere,
igitur,dicendum efl; ideicommifium condi !
le ex conieurata mente ipfins non eflc tranfmifly
bile,pendente conditione,ad fitios, & haredes fub
fHtutorum prrortuerum & Quinto T {ubfiantiale
& fundm tranfinifionis eft; g ins , qued tranfmitri
defideratay, fuerit delatum, n3 quod nullo mé de-

latuin efknon potdiei tranfinitkibile, Bal.in Lquida
culogie eol.s.ue

eft atit.C. de jure delib. Balinl.
cum antiquiorib.coluit.C. cod. eit. Ancha.in confi.
355.infi.&perrotum,Bavin kventre.fiide acq.hare.
Sed T fideicommifium cenditionale
dittenc.nullo mé et fpe eft defatuny d iis, cui, & ibi
glo.&cglodn d.§iex codirionali in uerfi.contigerit,
Tqd fecus cft in ebligationc ex 56w eonditionali;
quia pendente conditione df ‘quadam {pes-folad
jure approbata haredi delata, & idco illatranfmie
tif;pendente conditione d.§. ex conditionali eumy
glo.& ex hae rone Ancha.in d.conf3ss.col fiverf:
ufterios.coneludit tranfmiflionem fier de heredi-
tate conditionali,ex quo incafitillo hwereditasali-
que o delata dieebarar , alioquin tranfmittinen
potuiilet, fedlegatun feu fideicommifium condi
tionale,pendente conditione, nullo mé df delatd
d.Lis cui cam glo.& not.in d.§.ex conditionali per
glo.in verfi.contigerit, ergo pendente conditione
tranfiniztinon potuitad filios preamortuori. Sexs
toficonfiderando fubftitutione fadtd a Stephano
de filijs fuis inftitatis,inuicemd; fubfiitutis, 1 dece-
derét fine filijs, v concludendu, ¢ didi filijpofiti
in conditione non debeit aliquo nao fimul admit-
ti cum Thomeo patruo ad portionem DrFrancifei
quifinefilijs decellit,ex iure ad eos tranfiniffo, fed
folus ipfe Thomeusadmittendus fit, & hoc ex con
jedturata mente teftatoris,q fatis coltigif ex alijs i
reftodifpofitis,prout eftnecefle,iux.lquidam cum
filinm.ff.dc hared.infti.& declarat Socyn.ex mente
Bal.in d kharedes mel§.cum ira colu. & in conf6.
col.4.lib.3,Na di¢tus Stephanus duplex fecit fidei-
courniiffun, v explicitl, & expreffum,qn filios
fuos inuic€ fubftituti,fi ine filijs decederét, faliud
implicitom, & racitd comprehenfum fub probibi-
rione alicnationis de né alienido bonahereditatis
extra pfonas filiorum fiorum, & extra familia fud
ex co,quia uoluit oia,& fingula cius bona pmanc-
rein cius familia cd annuilatione alienationis , per
quam prohibitionem ex ciilla factam,quia voluit
cius bona in cius familia pmanere, df eieindu@i
fimplex fideicommiflm tacitum,ét o non effe fe-
quutaalienatio-inter illos de familia ordine fuccel
fivo,fEmpernoiatos pferendo,utin d.1. eii ira §.in
fideicommifio,in Lpeto §.fratre fde leg.2.& 14:C.
de nerbuignif.& wolunthoc Bar.Alex.& clariusD.
nicus Socv.inkqui Roma §.cohzredesff. deuerb.
obli.X idem Sociin Lii cognatis col.io.cum feqf,
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Confiliorum folu
de reb.dub S Etlicet poffer dubitari anc . | .
@cic(xL]}iti} primi ncpgtcs eF fral::irgfl}“;i?ommﬁ- Q*P“&mof[[f
fint und cfi patruo admitti exinre mmm;ﬂm ; ﬁﬂ"‘?"g '(
ferum fialiqua indicia, & coniecture adtﬁ“&pr; ﬂ'Muglut&ol
hoc dubitifatis declarari pot cx '.1lio.ctfc;‘m'm I.W‘ﬂq p
dCl\CO_l)llTllﬂO,dC quo 5. non poffing llccm‘ lngagwucr;
una cil Thomeo patruo admittiqﬁ\ Thm“ﬁd&i&& Lt poru! (
miflum declararur p alind, & magis, § palily qu‘jjl.}),
{am dn;]éncm,quin in habétib, f\%}bblﬁmﬁtm& yiin l;‘
efttranficus Lin rem §.item qua:éuuq; Fercg i l.f?ln.cn
glo.inc.quod in dubiis extra de confecry, ecdi W ﬂn;&g” t
altper 11[{1211 tex.Item f una pars rcﬁamcmia!iﬂ{ ﬂld (l{ill
clarat,ut in i feruus plurium in fi cumibi allcgf, mf{jcmtio\’;

,

de'leg.1.Sed tin cafu f'ccundiﬁdcic01111nimcom.
prehenfi fub: prohibitione alienationis, i o
teftator o€s pdilexit,pro conferuatione domus
familie fuw, linepotes ex fratre el pattuo copeqee & quet
rerent,certe patruusnepotib pferretur, oipyg Fosﬁ[ii?& :
fuifict noie proprio noiatus, proutin caligo, & I ‘
fic ranquam magisdilectis.d.l.cii ita §infideicon
miflo,ac & quia ad tale fideicomiflum proginjo- +
resin gradu cateris pferunf d.§.in fideicomsriflo;

& 6 tune foluspatruus tanqud in grady Primio
admittitur,exclufis neporb.ex fratre,quicqulde
xerit glin d.§.infideicommifio in uerprosingft
uoluntBal.& Raph.Cumiibi, & Alex.in o,
col.zi2.& eft de mente eiu(de ind, Lheredsing
§fiperillatex.ffad Trebeergo ide dicendictis
¢x conic¢turara mente Stephani teftatorisgine®
tu primi fideicommiili Thomeus pacruus nepotiy
ex filijs teftaroris pmortuis fit pferendus,tumoi
ipfefuirunicum alijs frarrib.inﬂirutus,&fub?&i@m
tus noie proprio,td quia is quoad teftatoremeliis
gradu pximior,qua fint illiusnepotes: &io i
concurfihori fideicommiflora adetidenin
tendentifi;ves, vt defcendentes, & hiquifuntdd
milia teftatoris,admitrantur,0ino diccndﬁc@, ‘
trutin pferri nepotib.exfratre, ne Syius confi
fequatur,& ne repugnantiarefulret inter hage
fideicommiffa ab cadem teftatore factain it
teltd de cifdem perfonis in effectu 3 Lnonalth £ 5% b
de cond.& demon.Erquia heee eftproximii®, o b
potentior coniectura quoad-ilutcrpi'ctat{onthétk- ot i
com.g fin Gliber aliz,q alio tenduns Saligels 3 ¢
nidt,ideireo hac cftatrendenda,caterisg e
rendayT cumi femper'cd, & interpretatio proximiot
atq; potentior fitarrendenda,8cnon rclnut{%fnlﬂi'
niisq; potes LEulcinius §.quid érgoff. cxqul %
in pofiieatur Li.C.de naturlib ueld drrdf %ﬁ
plamptionibadnotin c.tuamcu glde pou(‘&\_“
inlLdititis col.2.in 2notaffde refticininteg §48
alize coniedture,& indicia,ex quibin qail{}'!ﬂP:m-
to poflit colligi mens teftatoris uolentis mshcnt:
mifltim conditionalead filios, & lmxrcdeggfdi\;&
cotditione trmﬁnitti,(mt.dcbxhﬁ)rcs:ﬂEqv ‘! 4
ra,magisd; remota,ftatim oﬂcnda‘y COl}hdﬁ IF
las coniecturas,quein hac mntcrm;&m}D
fito colligunt,quari quaplures rccolf_cgl]_fb ol
Socv.ind.§.cumita cgl.4.,&_( in d.contd. l:,' A
uerfireftat,quas €go ?h-“?Oﬁ‘lcndo?f’qﬂm i
dinerlo fcquums ful:t Prlnu.n.cc_amf{‘u l'uj i
meus i locis allegatis refernefhqd el ?rﬁhﬂ 5
alique,fevaliguos, et illori hgrcdrcls» nl‘;‘iclil}‘éﬁﬁ i
dicinon Pofsiu’r,mh poft mortenil. gt T g
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cialijs ff.de acq.hzte.fequit, qll‘rﬁl?‘“‘”li("?,lﬁ K ine
efse toluit,ita dixit Socv.ind. 9.c;1mr°°l{f"mm §“?ﬂs€1‘c:
cont6.col.q.poft Baldunyper texin 1 ; c o Singn g
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Nlingeg, | mort el fi dcccﬁc;gnt,gra}xaﬁl fuerunt
00T . syemreftiruere ccnﬂl;m n s illorigra
Mifofye F0)ic doct.magis COLLEL 1D, }{,U (i)l?’-]biq;
eyt W vl pup. & properea dicenduvi in ca-
(octnfpf, ;ngmw ﬁdcxcgpnmﬂunl co;ld.txollglc
100 e ipomcl‘itv&’ :MMIOSJ}MCE{CSQ: illord in-
0 filgyg, i pcndcutc condéne pmortuifuerat
paliidy i dicarur. 9 Sed pro reiponiione dicen
umfiy & qjjncaﬁlhomm duorum teftamentort,
}.dcrtim T yi0sAgim s 0N fuerunt @muccm.p, fideico
e W bficuri filij, 6cheredes inftituti,illornmg;
entldii W 4 (ol lli,qui fueratin primo gradu he-
tibiallgf ¥ ey vt apparet in iplis teftamentis ibi, &
wnifliomf., heredes inftitutos inuicem fubftituit,&fic

Lo

ibititatis,corumds heredibmentio facta
e prima coniectura ceflat:t & illa uer-

- & quemlibet cort dcccdcmcs,&_dcg_cd;
2GS flis Sccnon imporrant, g dicanf ipfiinfti

altnfo, &8 decediit,ucl poftq decefierint, fubftituti,
'mﬁdchm cnt@inuicem dicant fubftiruti, {iipfi,
progimio- & s corum fine filijs decefierint, uel decefie
icommillo, & ot erus fenfus,alioquin fequeret, grnon
du pyiniofS.z enrum heeredes dicerentur fubftituti,g
Quicqudds b5 dictd, c i haredesinftituti fucrint ma

PIOKIOE i3, & propeerea ipfi debent p fideico
oy Eatbionem dici fubftituti,atqs vocati; arg,.
haedsnd $ 6yinir Bar.& {equitur Alex.Scalij inl.fin.
cendi i uom alijs i3 Gepe allegatis: Praterea €t qf
onsORRHfiie [ubfitutio fideicommiffaria poft
f‘”s‘?m“ﬁ* aredis inftituti,ipfe inftitutus cenfet gra
USTUORER o heeredcs (ui,ut uoluir Barinl.cohzre
S SRR 31 F de yul & pup.qué multi fequuti fue

M?ig];;ml (uasria opinio et magis recepta, ut aflerit
e fuifcum filiz,i6 fto cii prima refponfionc.
i e l PﬂdCO, 10 ECIM1INIS COr, d_:cu} doc.
endid® & liz& in d.L.qui duos, non'eft arguédum
s ol [impliciter poft mortem ad cafumnim

corhute | ieutes fuiffenc honorari, & fubftituri,qm i
% imo:aﬁund_ubrlpnon ipfi, fed heredes fui
ol :{cutur grauati,th in fecundo cafir verand vi,
ximionis f~[_“‘usx&110110r_arlls non c:hcutm' mbﬁlrutus,

i mlushoc.n.iure cantdinon reperif, nec
caligtae fJI‘JF’-dlﬁﬂ,c;‘g_o necnos dicere debemus arg,
isa e j;;}!_511011 dixit pror ff.de acqhaereigl.in c.ad
0 progimit ‘Mllac)?m dedecimis: imo v concludendi,
e “'dbm i haredes decedentes inuicem fue
cxquibth ¥ éﬂndmonc fubftituti,hmoi fideicommif
it de pul :;gl Fm_efco_ndo_nc,no‘n dicaturad filios,&he
¢ (ponklit =uol i sibile,ficut gt teftator poft heredum
e, OH ~uuﬂt1m(ucem(u!;ﬁumiicr {uperuiuentg, &
calll owﬂi! E*wtﬂfcs_ ub cogdltl(_:xlc; @ proceditiine du-
tis ficsn A0 Quo fubfts effeciuncta ci iureac-
cdcfgv . ;%ihpm_ut ttincafu,de quo difputamus,con
atg 5%1‘v‘1}11;tunc fubftd non recipit naturd iu-
njderanis | Heendineq; hoc in cafun locum habet d

q

gt g hzred. ut ignanter uoluit exprefse
coit DI Auida culogio C.de iur.delib.col.ult.ubila-
b _Lllltcxtll indl.qui patri. 9 Secunda conic-
caft abrfc %ug cxmente teftatoris, fideicomiffum con
s, i ﬁt ifad ﬁllos,&_h:crcdcs pmortuorum tral
6 fublitit ko i teftator filios inftituit , & fi decederét
ciheed f}l‘fvuflﬁl\chberis,fubﬁituitpcrﬁdcicémii‘sﬁ
ai fuperit ;‘Wscgttancam)mm tunc {i aliquis ex filij infti-
nifionld@EIete conditione, ¢ filijs pmoreretur, de
1col—h‘“f“ ‘M {mcﬁius decederet, & fic fideicommifii
(i cul i 8 4 11“--161, certéad portionem huius fine fikijs
fedind™ ‘0“"!‘-?“{1n1trcrcf fubftitutus extrancus, fed

o bt

1] pttrifcs . =
i Hure trd(miffionis, & hoc ex pfumpta
Tqui b8 g 170

ofisne contingeret extrancam perfo

- [ “utielieliberis fuis, feu propriz fucce
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fioni pferenddiarg L.cu anus.fde cond.& demond;
ci amui}xm;,(‘.c} fideicom lLgdaliter in prin. Szin
§.cum ait Cdeinft.& fubft.fub cond. fac. & Socy.
i d.§.ciiita, & ind.conf.é. € Sed tudicas hic coic
curain cafu ocenrréticeflare , g licet Thomeus
folusad portion€ D.Francifci admittererur, th ex-
tranea perfona non diceretur pferr,fed unus de fi-
lijs teftatoris,qui magis dilectus;& pximioreft, &
P quéagnatio,& familiautriufqs reftatoris equé ¢
feruaf,cum ipfe Thomeus habeat filios, & fit de a-
gnatione,& familiaviriufq; tettatoris iquare tranf~
miftionifideicomifli conddnalislocus eflend de-
buit. €T Alia sieCtura, p g ex mente teftatoris fidei-
comiflum >dénale tranfmittif,eft,qn teftator hal
bat plures fratres,puta Titifi,& Séproniii , & ex
pronio Caii nepoté,& ipfefratres inftitnit,& fi Ti-
tius fine filijs moreref, fubftituit Sépronia , & poft
Sempronii Caii cius filia, & hide, qui Sepronius
Titio pdeceflit,relicto Caio,&alij plurib filijs,quos
poftea fufceperat,deinde Titius {ineliberis moriaé
dubit eft,an ad pareé Titij folus Caiusfilius, & he-
res Sépronij fitadmittendus, an vero ci illo €ralij
fui fratres,& cohzredesadmitti debedt& videbat
Caia fubftituri fola,qa pdilectus vidercrur, effe ad
mittendi,ta Soc.inlocis allegatis ccludit,Er alios
fratres cii Caio admitti debere,Caiives ex fubfto-
ne,alios uerd fratres nirtute tranfimiflionis, ci oés
fimul patris {iii Sepronij hides fuerint ficut ipfe Ca
ius,qui tpe fadtz (nbftonis (olus erar: Nafi reftator
fuiffer interrogatus;an fi cucniflet, Scpronidultra
Caiii haberealios filios ; & hitdes, ucllet o€s fimul
admitti,utiqs ita uelle radiffet, argd tex: cii ibinot.
p glinLtale pa&tainfifflde padiis. § Sed negs ex hac
conicétura poffimus ad cafum nimarguere; quia
Thomeus fuit fimpliciter fubftitutus,ut filius refta
toris,& nd ut hares,item ipfe fuit pdilecius filijs D.
Laurentij,& D.Bartholamai,& p Thomen,quiplu
res filios,hét; potagnatio , & familiaeftaroris con-
feruari, nc bona adextrancos deueniant ; idé Tho-
meus fuit uocatus,& honoratusnen {oli in inftitu
tione,led &t exprefs¢ in fubftone: Atfilij D.Lauren
tij,& D.Bartholomzinec uocati nec honorati, fed
folii pofiti incodone fucruntergo folus Thomeus
¢ft prerendus argunot.per Barin d.Lfiff. ad Trebel.
] Alii coniecturd Socinus confiderat, § cafuinto
non couenit,qm D. Sebaftianus, & frater Thomas
teftatores , gi {ubftonem condonalem interfilios,
fuosds heredes inftituros fecerunt,nd fubftitucrac
illos in cafur voliratis,ves fialiquis eori noller,fed
{impliciter fub alia c6done,fi fine filijs deceflerint:

uo in cafui ceffacrdilla,g cafus uoluntatis ad ca-
{um impotentix extendatur, § Soc.ibi confiderat.
€] Alia,& urgens conicctura confideratur aSoc.in
d.§.ciita,& in d.conf. qifilij heredd inftitutorum
fueriitin condone pofiti,& ipfa fub(to fuit juri ac:
crefcendi connexa , put in plenti cafii contigit :nd
tunc fideicomifiium condénale potuit ad filios illo
rum,qui condane pendente pmortai fuerunt,trdf-
mitti,ti quiafilijs pofitis in condone cenfetur quo
dammodo ex mente teftatorisius fuccefsionis re-
feruatit ad exclufion€ extranei vitimo fubttituti d..
Lucins la gradein fiff.de hedib.inftitu.rd ga fubfto,
§ fuit iuri accrefcendi unita,factafuit tran{mifsibi-
lis, put eft ius accrefcendi iuxta Lquiex duab.cam
l.quipatriffide acq.hzred. 9 Sed neg; hec coiedti-
rapot in cafunfo feruire nepotibus 3 Thomed pa-
trudi agentib.ex plurib.d fupra in fecundo fando p
Thomeo facto plené deduxi, multiplicirer rivden-
do textuiind.Lquipatr ijs &t, q inquir Bal.in
d.l.quidd eulogio col.ult.& vlora jam dicta :\.{iha_}:qasp

ilij
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26 1filij pofiti in done non cenfent pdiledii, defcens

dentib.& agnatis teltatoris ¢xprefse vocatis, & fub»
fritutis,neqs hoe dicit dl. Lucins infided ibi pbat,
teftaror ius fucceflionisfilijsin 2déne politis ct-
{eof referuafle,ves iusfuccedendi abinteftatoin ca
fu,quo fubftitutinon admitrerent, non ait ius fu cs
cedendi ex teftd,& ex fubftdne facta,ut declaratibi
gl.coiter recepra. Rurf{us T filij pofiti in odone non
pofiunt dici uocati, (en inuitati, Ut fupra, nec ipfis
refpectu patris di ins fuccedendiab inteftato refers
narum cum iflud per legem-dicatur iplis referua-
tum iurib. Lllegarili).lbd teftatorillos ér ptulific ad
effectum,utfi stingeret fratré inftitutum nolle adi-
re.cinsfilij abinteffata fuccedere poiint, & nonex
fubftoneilla uuigari,ex quo no fuerunt {ubfticuti,
fed ga pximiores: [t inquanti Sociin locisalleg,
dixit fideicdmiflarii fubftoné poflc ad filios, & ha-
redes tranfinitti.ga fuitiuri accrefcendiconexa p
rex.in dlquipatri hoc vF falfum, uchuti plenius fu-
pra fuiraitefm in fecundo fundd, &srium uoluit
in indiuiduo Alex.in plurib.confilijs,ut in conf:62.
col.1.n2.8 cob.s.nu141i.6.& in confi16.8& 206.8¢
350.00.i.Ex his oibus itaq; »ftat, @ ex sictturispoli
tis p Soc.inlecis alleg.non pot nelunras teftaroxis
i, in cafide quo agif, fideicomiflum 2dona
Fe,‘pcn dente odone, fuerit ad filios pmortuora tafs
mifliun g Nonadu erfatur €t gdam alia céic{kura,
+ @ ex quofrater Thomasfilijs fuis infticutis {ubfti~
tuit, i deceflerint fine filijs mafculislegitimis, &cna
uralib.cenfe illos filios pofitos in 2done uocafie
fauore maftulinitatis,p g agnatio conferuatut , &
»arex tali caniectura pot fumi coniectura uolunta
tis teftatoris,p voluerit fideicommifinm pdonale
tranfiitti,ut voluit Guid.Pap.in qonib. {uis ¢. 299.
Deciin confi.is.& Alex.in confi.1zonu.4.& coniil,
28.nu.8.N3 pro rifione dicédum cftprimo, g licet
pofict dici,ex hmdiqualitate malculiniratis nulla
pofie fufficientem fumisicéturd, cum uera 1 fit,
@ hec qualitas mafculinitatis faciatfilios pofitosin
»done dici uocatos,vt hi laté per Duneum Soci.in
d.Lei auus colantepefiideadid dem.& colligitur
exuerbis Gui.Pap.in d.q.299.dicetis, & {iipte fue-
rit huins fhiz,th contrarium fuit determinatum,ue
p euminq.éoo.& melius in q.184.in fi.tn palito,hoe
verii efie,dicoillud procedere,qa ageret de exclu-
dendo foeminas i {ucceflione,cum p mafculos, &
non p feeminasagnartio cenferuef I.pronunciatio
in fi.cii Lleq.& feq.& cum ibi no.fhde uerb.fignif.ut
ind.q.184.& hi per Alex.in ofis.col.z.uerfi, nec-ad,
hoc in fi.uerliz.ldem qa agerctur de excludendo
extrancos uocatos,& fubftitutos, qm filij mafculi
pofitiin sdone cenfenturuocatiad exclufion€ex-
trancordicx plumpta menteteftaroris,q cenfefefle
talis,venung voluerit extranea fucceilionem pro-
prijs filijs pferre iuxra d.l.cum acutiflimi cd alijs fi-
milib. Qua rénes ceffant in cafinoftro, cum Tho-
meus fabititutus it de liberis mafculis teftatoris, &
deexprefse uocatis;&per ipfum,eiusds filios ad ex-
clufionem extrancorum agnatio,& familiareftato
xis oftruari poflit, Non refragaf Eraliasiettura ex
oppofito confiderata,q exquo amboteftatores p~
tuleriit mafculos ipfis foeminis, v, uoluerit filios
pofitos in»done dici uocatos,maxime cx teftd fra
tris Thome,qui in condane de filijs mafculis men
rioné fecit, & ficillos poflefimul cumalijs fubftitu
ris ex iure tranfmiilionis admitti, p ea,q har p Gui,
Pap.inq.219. 4 Nec fimiliter aduerfatur coiectura,
g ex {tatuto pferente mafculos ipfis foominis colli-
gi pot,o ut reftator uideatur fe illi conformare,ex
tacitaipfius mence filij in 2donc pofiti cenfcant uo-

Confiliorum

folu
cati,ad tradita per eundem Guid, Pyt <
T His.noiecuris facile potrider; a]-l g S
nuerinthis cafibus mafculog i pd,(_)q;l v
1_cr1 x’lo;atog,tﬁ opinio 3ria magjs rcc:
quoluitglin d.L Lucius.ff.de here ingga&
& alios,quosalleg,inl.centurio f de m:I e
infinitis c6{ilijs,q pofientad hocalle m-‘&ﬁw
mdctur? ftatutum loqui in fucceiﬂm{;e ali;‘
nosuero in fucecllione ex tefts, e n&cmm
Alex.in con{62;feré p rorm uol.y,Tm}m ! /
pot.ghe duesiediire fami poflime, ey " «onis fi
cludendum foeminas a fubftone o maf gxrlui
tos in odone,nel ad excludendum txtrar:co 2
duap Alex.in d.confi62.cum aliisﬂljcamns’ (hares VA1,
effectum excludédifilios inftitutos &oﬁxbﬁt' cshcrcdcs
ut id dictum fuir, Praterea ad faored, . nein il

i

> ofiderandum eft, ¢ T aut fubfitutio fideicy

inter ceeteros facta fuir D.Francifco {ubadays i
ne filijs decederet ante, g clericus,feu canogieyg
facerdos fattus eflet,& tunc p allum, nonep;'
l:].CnC?lliS ex poft fadto, ex quo ipfe  Fricifeus
dicto clericaru,& canonicatu ulgs adfivi
uerauit fideicdmifium pfatumund cumfiy i
fuip effectuim caducum,inualidum,e pio
utin §.{ed: & hoc pari inauth.de fanf
pfentia;ibid; o8s extrade probat.&licinmsi %
bonis fideicomillo fabiettis liberé difponeeipe Sithasele
teftavori;ut in d.c.in plentia, & in d.§. fed &hocei Hueadnacer
ibino.quo fit,ut heredes inftituri in tefto Diad SikjeAlex
feiinxra illius difponem debedr admittiad by Ripizdicta
na,& uti heredes inillis;arqg; in oibusalijs boisgumomnibu
tpe MOrtis D .Francifcus habuit, fuccedere b Bhessfolus
T Autuerd poftd D, Francifcus ad {acrosordig Wehusagent
& ad canonicatii affumprus fuit, heres fuitis
tus,& p fideicémifliim grauatus fab dnefide
ferit fine filijs mafculis,uel exfuo corpore, pii
ba conditio non pot de ccc]tﬁaimc}rigi‘,qmﬁ Sl
ecelefia de filijs,& liberis dici poffit, non s Sun/miss
fculisinec de fuo corpore:&k iLECO cumDEs Soligyt.e
dicaf grauatus p fideicom.fitb turpt 2d0nediicd
mifium cum {13 »donedivefie nullumumosiic
Bar.in Lheredib.in fiffiad Treb. fequitiid

i : .5.& clbopinio fere ab ol

ep 0. nij non grauasyot

deillis bonis, & oibusalijsabunde qfitis i
& teftati ot i3 pximeédixiexclufis ictisnepoid
5 eum lité mouerunt s Rurfus afaducrrendumds
@ ex quo 1D, Francifcustpe mortis fiaz habul
recké legitimautm,f putet clericis ﬁhqsleg
tos habere pmittiturad 1]0.111‘(:.1[]110!1“‘_‘{‘ e
in c.per uenerabilenextra qui ﬁ}.ﬁnzlcgi-feq% ;
+conditio illa,fi decefferit fmeifiliis,ap fBﬁNﬁW ‘
fitutione fideicommifiaria defeciffedt; (2
concepta fit per hec uerba, & {i decefedtit™
mafcnlislegirimis,& naruralib.qm per leglun#S,
né uerg illefilius df mafculus Eegx_r:mﬂs,& “ﬁ i
lis, & talis,qui facic illd conditioné dcﬁCC_ermf
declarat Alexin confi.2i1.BarinLiqusy g |
prore.ffdeufucap.cum f”nliJS:_Ni ca C_Ol?dm?‘ ]
cefferit fine filijs mafculis, qutxnr_ci}xg]l} f
quis habere pot d.Lhzredibin ﬁJblq:i ﬂé
sltiruto in ordine facro inrelligetur Ncrba
fimpliciter conditio fuit fadta per hac uct

ceflerit fine liberis, el fine filijs,cum ¢cc Pcf .
oo

fur effe de liberis, & defiliis,dicto capin
Atfi conditioefletfactaper hazcuerba,li

lis, uel fine liberisex fuo cor]}{ﬂi‘ i
tis,tunc in ecclefianon ucnﬁcarcmr‘,ﬂlrfé e
litas fine filijs mafculis, L‘:‘{vaﬁlfy' C(B“‘P(:)inl ot
non coueniarutiam dixi, & ideo debet I

fic filijs mafcu



!

;\Tolumcn IL

| ;“icquostiniC“*S@ in ordine _I'aqo s{titutus.
¥ o dlheredib.in fifed is pot habere fi
8 .,«'.TPQ“M%S_M dixi,ergo »do debetdeillis in-
D Francifcus habendo filif recté le
‘;rfccit deficere 2donem il13, fidecefleric
cillam,{i dccelicri; fine ﬁIlIS}l]afF\lllS ap-
. ‘du e (itis daob.teffametis p ca, c‘qlat_c %oh%t
cab‘m:gh.u L dconfi.zlibrpertotnm . Et ex hfxs _ﬁg(\iun €
&g, }f@d;;iéngdcfcglt ct\,& g)gtxp&um uit fidei-
TCTHOEE . factum ipfi II/;Fga‘LL_{cplc]l'z} p_ol‘{_g%p?
ttfipry ¥ s {118, 6 5*.5910105}151111 fideicomifio li
1afculoygy ebonere, Ut diéti eft.Nec gbﬁat_,qv hl;ﬁ_ll_usv
:rantos,a‘amicﬂcifcilcgmpmm‘s' non tgcx it D. I:r.mcvliuv[ L{l it
,.Laongmwhxrcwils,[cd alij,ve3 D.Thomeus, & quidd

&

i bﬁlmws,

gheredes fucrint,ergo non potuit facerede

D Thopye edbnem illam, 1 decefieritfine hl;!s éﬁc.appo
leicomifhyjgsatetamentis D.Stephani, &YD. fratris Tho-
Ubdgne, fifexin l1.Cde Eo_nql.mf cr. Nam refpon dgf,
Canonics mi;ondonc,_ﬁ fine filijs,deficere faciiit,
tiong ordinjg it qui APtLATY idonei fintad fuccedendd
. Fricifousin fiilla in teftd appofuit,quisre ipfa haredes
fiuivipeg e el tex.in L fil iusfamilias §.cum quis el
um fiaadgag i bar S alij fF.de leg.1.Sed dictus filius legiti

P ey dngfucrintin multis reb.particularibus;
nctifeien Sindo multorum bonorum hzres infticu-
citumf

Lot D.Francifci a}:parct , ipfe &t deiure
poncreuye withensefle, & viiter in heereditate paterna fuc
fed &hotgi Muraimeeriam c.per uenerabibelg quifil. fine
ft6 Dl lexan d.confi.2.li.1.cum {imilib.crgo
tti ad ciuboMiinadicta i finc filijs per illum defecifie df.

alijs bors@aomnibus, vt fupra,difcuflis cocludo, o D.
edere dedigMiesiolus ex fubftone debet admitti,exclufis
crosordg Wbisagentibus,qui {folum in conditione po-
cg fuiri_m_'n‘:{&{L guimtur,  Laus  Deo.
»donefitd S

FOIC‘NW' SVMMARIV M.

ighquakll Sl conditionale ad filios premsortuorum , pendzte

non i Senanfmitti pot ex coniecFuris.quie ex alifs in tefld di
m ). Fricos ilgnk:etqus coicEtuva ad hoc fufficiat vfg; adn.3
2d O Sutwm conditionale juvi accrefcendi vnitum , pen-
WO o tranfiittitur .

qutf.’!hb-‘:l}d- Miadoteflator plures fubflitutionum gradus fecit.

b ol ity gy per om confz ionems muentary perdatur ,
2t USesiouadto pro amico,cum vivags opinio fit comunis.
s PO Wsive narurq debita ob mon confeitionem inuentary
Risnepote iy,

obatie pet educationen,noiationen, tractatum, o
4 gublicam confanguineorum.cr vicinotum.

inenasi, &~ adulterini donationis falle & patre il-
it penitus incapaces.

fekdatim illis pro alimentis poteftin eorum vita
Wifesanter heredibus donatoris reflitui debet.

EP.ILF 0 M E.

~‘ifmlmiﬁum conditionale, pofie,pendente
s 8 \"ﬂdﬁz‘vne,ad filios pramortuoram tranf-
mddmg‘u::& :fffmlfﬁuri: Pluriém hic pméamr.
i deisf™ s
B ONSTLIV M CVIIL

?Bart.]ﬂg“‘;

cles = i o =

e cockis 1153.0 1etd Com,Petri,& diligenter cofide
Wsijs,que in fuo confilio copiose dedu

Lo leglimés
tuit declee
legifegy
'wm
e df 1?{“ &
(lerit/inetis
er legitinét
115, X narlﬂ'
ficert, 12

¢ ety

efiad tclar: : 5
CF‘ILF gy ,U,%fmanﬂunnsmrcconmlrus, & compater
;:I}]Eccd&' -'3} orndus D.Bernardinus Medices Lucen
S

e fdt}bmno'mb, q ex reftd pdicto ob morté

0 CO )me, '\Lus uncifciultimo loco fine filijs legitimis,
sﬁ(:‘r'; cﬂ.;;) '1-“1325 Ig-sitfun&i funt orte, & principaﬁrcl‘, an
P s ﬁmaeiiicgﬂs,{k Rodulphusneportes didti te-
! —Homite Aloylio , qui pfato Comith

-
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Francifco pdeceflit, ex fideicomiflo fado in teftd
poflint ad partem hereditatis Comitis Fracifciad-
mirti,dubium faciebat in primis, o ex quo Comes
Robcr_rus,& Rodulphusin conditionella,fi fine fi
1{;5 lcg'm‘k naturalib.unns ex filijs infticutis decefle-
rit;pofiti reperiuntur,non poflint dici ad fideicom
miflim uocatil.fi quis fub coditione f£4i quis omi,
cautefta.gl.coiterrecepta in Llucius la gride ff. de
heere.inft.cum alijs pluribus,quaad hoc folentalle
gari:Scdo augebat difficultatem , @ ex quo comes.
Aloyfius unus ex heredib.inftitutus, & grauatus per
fideico.fifinefilijsdeceflerit,pmortuus eft Comiti
Francifco,qui {ine filijs decetlit,&fic ante euentum
conditionis,& ante,quam dies fideicommifli cefle
rit,fané non potuit Comes Alovfius dicti fideico-
miflim cond itionale ad filios {uos,& hzredes traf
mittere per id,@ fignanter uoluit glfi.in Lvnica.C.
dehis qui ante aper.tab.q feré o€s fequuti fuerunt,
9[ Scd his,&alijs plurib.q pro hac parte cfiderari
poflent;non obftantib.ucnio in fhiiam D.Confulto,
ris,§ verior in fpecie propofita,&equiorécfie exi
ftimo,& peipne ex theorica Balin d.Lunica,d c6i

ter fequuti funelegentes,& confulentes,quosad fa
turitatem D.Confultor cumulauit; $ Nam hoc in
caft multe adfunt coniecture, § ex aliis difpofitis
in teftd Comitis Petri colligi poilint, ex quib. cla-
r¢ infertur,mentem teftatoris fuille, g fideicomif~
{um condonaleab co facti,pendente condone, de-
buerit ad filios Com. Aloviii premortui trafmitti:
& Quis doct.in le€turis,& confilijs narias conieétu-
ras hocinferentes confiderent, de quib. per Bal.&e
Mod.in d.L.ynica,&in confilijs per D.Confultorem
allegatis,th enidenes,& pracipua cft illa,que ex di
{pofitis in d.teftd elici pot ad | quida cf filia ff: de
hareinft.Teftator itags in cafunto apponendone-
potesex filiis inflitutis in conddneilla,fi unusex fi
liis inftitutis fine filiis legi.& natur.deceflerit, cenfe
tur illos pdilexifle fcdo loco fubftitutis,arg.d.L.Lu-
cius in finec verifimile € iuris pfumptione, ¢ tefta
tor uoluerit, {ubftitutos collaterales,q refpectune
potitex filio extranei dir Lvnica §. extraneii C.de
rei uxo.adio.§.ceteriingti..de here.qualit. & differ.
{uz pofteritati,hoc eftnepotib.fuis natis ex filio p-
ferre leii accutiflimi C.de fideicom.ci aliis, Item
+ teftator faciend o fubfténem fideicommifiariain
ter {os filios inftitutos 4 principio,&antcaditahg
reditaté,illd ubfténem uniuit et iure accrefcendi,
quod inter filios fuos inftitutros gonf‘hmcmt,yt ib1
in teftd,portio,fen pars pramorientis deueniat, &
accrefcat in fupernentéarg Liiin teftd,Lverbis,&
l.quidam refto fi.de vul.& pup.Jgif d -
buitnaruram iurisaccrefcendi affumere arg.l. qui
patrifideacqhzre. Sed ius accrefcendi fui narura
ad hzredes rranfmitif, &t {i haereditas fucriradiral.
fi ex duab.ff.deacq.hered.crgo filr haec {ubftd iuri
accrefendi unita debuit ad fuos haredes tranfmit-
ti;arg.d..qui patri £m vna intelle@um:& hz conie
&urz {imul concnrrentes dar per fe {ufficere, utin
cafu propofito fubftd fideicommifiariaad filios,et
heredes Comitis Aloyfii pendente condone tranf
mitti potuerit:Hec funt,qua notab. cofiderauit in
propolito infignis peeptor meus D.Bartholomeus
Soc.inLheredesmei §.cum ita col.s.in fiuerfcogi
ta écflad Treb.47 Adeft T &t alia coiettura,per d te
ftatornepotes pofitosin condéne videaf uocafle
ad exclufionem {ubftitutorum faltem extrancotd,
quiaipfe plures fubftonum gradus fecit, ut uoluit
Pet. de Anch.in confzoali 5 Philippd,de quo
meminit Alex.in confi.64.1ib. 5.queg coiedura pot
incafu huius teftaméti procedere,qn tci[at(_)rfi"t._hos

infti-
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