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466 Aug. Beroij

conditione dicaf fa&a fubftd,ut ibi ei,vel eis fubfti
tuit,ergo &c.& Secundo liberi,& defcend@tes ma-
fculi pofiti in condonenon cenfent nocati, nec ho
norati,qa vaus tm gradus fubftonum fackus fuit,gl.
in d.1.Lucius in fi.& hoc modo cois doétorum opi
nio procedatSccus,qf teftator filiis, & haredibus
plures fubftitutionum gradus fecit,qm tunc liberi,
& defcendentes politiin coditione cenfentur ho-
norati,& in difpofitione pofiti,ut fuirtheorica Pe-
tri de anch.in conf7o.feu 74.incipienin Chrifti no
mine &c.3 Philippum, Alex.in confi.64.1ib. s.cum
alijs:quod non procederet,fi (ubftd inter extrancos
facta effet,qui non effent de liberis reftatoris,utibi,
argl.cum acutiffimi C.de fideicom.Sed nos fumus
inter liberos,inter quos plures (ubftoni gradus fa-
&i fuere,ergo omnes defcend@tes teftatoris,& fuo
rum filiorum pofiti in condirione dicentur uocati,
& fubftituti cueniente cafu mortis alicuius ex de-
fcendentibus fine filiis, & liberis mafculis. 9 Tertio
aduertendum eft,g teftator in illo uerf& cafi,quo
dicti filij fui, & heredes, uel aliquis corum gficungs
&e. t voluit fubftituere non folum filijs fuis, fed &t
haredibus,intelligendo de heredibus heredum in
infinitam, non aut de filijs,quifunt heredes, quic-
quid fupra dixerim, alioquin illa verba & heredib,
eflent fruftratorié pofita 3 14 qi ff.de leg.1. &cargu.
Lfi qii C.de inoffi. tefta.cum alijs; qf enim teftator
dixit;& cafu, quo dicti filij mei &c.retulit fe ad fi-
lios in inftitutione,& fubftitutione priminomina-
tos,& fic illa verba cafi,quo didti filij fui, manifefte
coniprehendunt filios teftatoris haeredes inftitutos
abfos illisalijs verbis & hxredes: Ergo infertur, @
pofteaper illa verba fequentia & harcedes voluit
comprehendere alias perfonas diuerfas i filijs here-
dibus inftitutis,& ~nraliosliberos,& defcendentes
mafculos,ut colligif ex difpofitis per cum, & argu.
Leum acutifiimi C.defideicom.Lex facto infi. ff.ad
Trebell.Caftr.& alijinl.1.C.de condi.infert. Et pro-
Etcrca cum teftator fimpliciter de heredibus ultra
lios hzredes mentionem fecerit,illis fubftituédo,
dicendum eft ipfum uoluifle heredes heredum, s
fic omnes defcendentes comprehendere,argu. d.l.
fi.C.de heredib.inftituen.& d l{ciendum fr.de verb.
fign.quibus hxredibus teftator fubftituere pot, qi
de mente reftaroris apparct Lfi ita fueritin fin. cuim
Lfeq.& ibi Bartff.deleg.3.& Oldra.in d.confi:z1. Ex
uibus apparet teftatorem uoluiffe fubftituerenon
olum flijs, fed &t alijsliberis,& defcendentib, fuis
in cafu,quo fine filijs , & defcendentib. deceflerint:
Ad quod faciunttradita per Parif.in confiy. uol. 3.
nu.2g.cum feq. 4 Quarto t teffatorfubftituendo fe
cundo loco dictis filijs fuis,& haredibus , appofuit
conditionem,fi illi decederent fine filijs,& defcen-
dentib. ex fe mafculislegitimis,& ex legitimo ma-
trimeonio natis, & ultra €t pp mafculos defcenden-
tes exclufit foeminas ab hereditate, ergo fequitar,
@ perhec uerbateftator cenferur etid uoluiffe pro
uidere,& fubftituere fuis defcendentibus mafculis
{ub cadem conditione,quialicet aliasliberi mafcu
li in conditione pofiti non dicantur nocati, ut uo-
lunt doctores coiter, & refert Guido Pap. in quaft-
éoo.tamen hoc eft verum,qn in conditione de libe-
¥is, & defcendentibus mafculis fimpliciter mentio
facta fuir:Secus.fi reftator excludendo foeminas ab
hereditate deliberis, & defcendentibus mafenlis
i conditione mentionem fecifiet, proutin cafu,
de quo agif, ni tunc teftaror defcendentes mafeu-
los 1n conditione pofitos inuitafic cenfetur ; hec
it originalis theorica Guid.Pap.inq.184. arguen-
do deftatuto, ¢ cxtantibus mafculis foeminz non
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te flatuto feminavum propter mafeulos exclufino.

Haredes, & ficcefforesidem important,ac inflitutum guog; in
re certa comprehendunt,

Subflisutio fideicom. quod ateflatore fitfacta per velationem
ad alind,quomodo conflet.

Voluntas teftatoris maximé in fideicom. quoad fievi poffit, cft
coufernanda.

Paria fintsaliqnid per fe fuifie exprefie, & [pecialiter decla-
vatum,gr pofie pev relationem ad alind cevtificari.

Dittio prout varijsmodisininre fumitur,

Similitudo civea dinerfa concurrit.

Verbisgeneralibus comprebenfa dicuntur expre[fa fpecialitere

Haredum appellatio defcendentes continet in [ubftitutione fa
ainter liberos,fi filif, ant libevi pofeti fint in difpofitione.

Bat.inl.Lucius §.Sempronieff.deleg.3. declaratur.

Succeditquis itainye certa,ficus vaiucsfaliter.

Heredes exiranei regulariter feudorum [int magisincapacesy
fquam defcendentes feming.

Conceffio bonorum indubio magis allodialis,quam feudalisiu-
dicatnr.

Trebeilianica detrattion: ut locus fiz,quid requirasny.,

Eideicom.quomodo cognoftatur vainerfale,&r qio pariicutare

Falcidia quando detrabatur.
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lliam foeminam in fubftitutione faita interli-
berosde eornm jhzredibus & fuccefloribus
contineri ad exclufionem h¢reduny extraneorum,
quamutis folum in re ceread patre effet heres inflis
tuta,plenehic demonfiratur.

AR S S NS IS T

¥ ACTI fpecies, vt ex doda clariflimorum do-
' Gorum Senenfium confultatione pcrcifi po
Tuit talis eftsHuftris dominus Andreas Piccolomi
feusin humanis agens fuum vitimum condidit te-
{amentum,in quo inter alia iure prelegati Hluftr.
D.Petrofrancifco einsfilio fecidogenito iure quo
dam primogeniturz reliquit Caltrom Ceftiglionis
Pifcariz, Rochettas in mari, & infulam, & ;aﬂ_mm
Lilij cumeorum curijs, iurifdictione , & diftrictu,
& cum omni corun dominio,cum hoc,g femper
& in perpetuiifing, & efie debeant defcendentivm
mafculorum ipfins D.Petrifrancifei vie in infinicd,
&abfgs tpis prafinitione, & de primogenito in pri-
mogeniti rranfeat, & efie dfbl‘,(ltl corum,(up_ccf»
fio:& in cafis,quo d.D.Petrust rancifcus, vel cius fi-
1ij mafculi ex eo legitime defcendentes fine filijs
mafculis legitimis; & n ;1rur;113lxdcccdcrmt,e;u_‘lcm
bona reliquit,&legauic Il uftr.D.Alexandro eius fi
lio legitimo , & naturali tertiogenito cum eifdem
conditionibus,& modis,de quibus fupra,videlicet
de primogenito in primogenitum,cumgs alijsnon
nullisdeclarationibus,de quib.in di¢to tc[’mn_c_mo
Jatins stinetur,& cafi,quo d.DD.Petrusfrancifcus,
& Alexander fui filij, & hxredes preedicti decede-
vent fine filijs legitimis, & naturalibus, tunc Ilnftr,
& Reuerendifs.D.Joannes Archicpifcopus illius fi
lius primogenitus fuccedat, & fuccedere debeat
in omnib. ditis bonis, illoruma; fit v[uﬁ'y&uurms
tototpe uite fuz:Deinde poit eius mort€ ca deue-
niant. & deucnire debeant,prout inferius in d.cetd
eftadnotatum. Poftea pfatus dis teftator reliquit;
atqs legauir d.[uftr.& Reuerendifs.D.loanni § plu
ra bona ftabilia,poffefliones,& qpothccz_ls,dc quib,
in tefto feriatim feripth eft:itata,ut hmoyx legatum
intclligatur fadi cum hac condone, atg; declara-
tione, ci d.1D.loannes{it r'clvzgmﬁxsl, & iacc_gd_os,
ipte dictorum bonorimobilium, S immobiliii &
GG 2 rei




7 468 Aug. Berojj

relictorum fit, & intelligatur effe folii, quoad vixe-
rit ufufrudtuarius, illo aiit mortuo dicta bono ple-
1o inre redeant,ac redire debedt ad d.DD. Petrum
fancifeum,& Alexandri germanos, eorumgs he-
redes, & fucceflores, Poftrenyo teftator in oib. filis
bonis mobilib.& immobilib.& fe mouentib.durtb.
&ec.{ibi hides vies inftituit, prafatos tres eius filios,
Reuerend.D.Jo.Archiepifcopi, Petrumfiacifcum,
& Alex.cum hac conditione,& declaratione,g de
oibus, & fingulis bonis ram mobilib.quam immo-
bilibus ad ipfum D.lo.pertinentib. ipfe fit,& intelli
gatur efle {olum viufrudnarius toto tpe uite {ue,
% deinde poft illius morte d.bona deueniant,ac de
uenire debeant pleno iure ad diftos Petrumfranci
foum, & Alexandrum elus germanos, & eorum he
redes, & fucceflores, proutfupra in legatocidem
£16t6 declaratum, & adnotatum cft.Condito teftd,
dicm teftator obijt, fuperftitib. diétis tribus eius fi-
lijs,qui & bona ¢is pralegata, proutipfis relictafue
runt, agnouerunt, & hereditati paterne {e immi-
fcuerunt. Mox primo loco decelit Mluftris D.-Pe-

trusfrancifcus,qui teftm fecit,in quo Svluiz eius fi-:

liziure inftitutionis ducatos quinque mille p {uis
dotibus reliquit,haredes vero vies ibi inftituit, &
fubftituit per hec verba,inoibusant,& quibufcun
que alijs fuis bonis mobilibus, & immobilibus, &
{e moucntibi &clinftituic , fecicde efle noluit fuos
vieshzredes,& fucceliores cafiv, quocontingeret
Sfatiim dam teftatorem decederefine filijs mafcu-

is legitimis,& naturalibus;in primis Reuerendiffi=
mum D.loannem Cardinalemejus fratrem germa
num, & poft pdicti Reuerendiflimi Do. Cardinalis
deceffem ilico fua hxreditas,& bona prediéta de-
uoluantur,& deuoluta intelligantur ad filios legiti
mos,& naturales D. Alexadri fratris germani dicki
teftatoris natos ex vxore condigna , & conferente:
ad fratum, & conditionem ipfius D.Alexandri: Et
cafi,quo dictus D.Alexandernd haberet filios ma
feulos natos,vt fupra,tunc teftator voluit, & difpo
fuit,q didta fua hareditas denoluta fit, &t vadacad
filios mafculoslegitimos, & naturales ex legitima
matrimonio natos, nom aitlegitimatos dnorum
Syluij,& Aenex D.lacobi de Piccolomineis dict
teftatoris fratrum patruelium. Ec cafu, quo prefati
D.Syluins,& Aeneasnon haberent filios mafculos
&c.tunc uoluit,& difpofuit,q fua hereditas deuo-
luaturad filios legitimos,, & naturales dhorum lo,
& Antonij Piccolomineorum,& fuccefliué plures
alias fecit fubftones in d.cius teftd,quo condito de
ceflit,illigs fucceffit prafarus Reuerendifs.D.loan-
nes Cardinalis. Secundo loco mortuus eft Ilunftris
D. Alexander alius filius D.Andreg primi teftatoris
- fine liberis, & defcendentibus, cuiab inteftato fie-
ceflit 1dé Reuerendifs,D.loannes Cardinalissqui vl
timo loco defun@us nullum Fm propofira teftm fe
cit,fuperftite pfata Wuftri D.Sylma es nepre ex d.
D.Perrofrancifco progenita, & fuperttitib. &t non-
nullis alijs mafculis, & foeminis collateralib. d. Re-
ucrendiffimiCardinalis,quoriinoia,& gradusigno
ro,quia folum duo exempla certari partid dictord
duprumteftamentori dnorum Andrez, & Petri-
francifci tenoris fupra relati vna ¢ii confilio quo-
dam fimpliciter ad me tranfiniffa fuerunt.His ita {e
habentib.nunc fuper bonis,caftris, & iurifdictioni-
bus,§ fuernnt de hareditate olim Iluftr.D.Andreg
primi teftatoris,inter d.Iluft.D.Syluiam exuna, &
dicos collaterales Reucrendifs.dai, qui non funt
de defc&dentib.nec deliberis D.Andrez, ex altera
orta eft controuerfia:N3 D.Syluia afferit o7a bona,
4 fuerunt de hareditate D.Andrez, & plertim pra
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a ATERIA propofite qmis ar
difficilima tum ob rei magnitugpg
pp merteni teftatoris dubi e
-y da,que apud viros iuris di!énj:ﬁmm('r
tils exiftimari (oler,ntin L quis, &lECd
& fubfk.fuby cond fac.Sed t& Dt opeim winig
auxilio inuocato,rem ipfam aggrcdinSnvmhd mifia par
Primo quidéilla {iia verior exiftimaripof L ieain
Tufte.D.Svluia ex fub{dne facta de haredih i e fiinor
ceflorib.dforum Petrifrancifei & Alexands
116 Iluftr. ). Andres primi teftatorisnon it p
renda heredib.& fuccellorib.illoram &t me
& hoc uinaréne; T nam Renerendils.Do, loas
fuit heres ex tefto D.Petrifrancifcl, &ab intd
D. Alexandri fuirqs magisa teftat
ptisnata éx Do, Petrofrancifco tu
defcendentib.mafculis, & non foeminis, ¢
mafculinitatis & teftarose pradilectum cfe
1ibus in teftd difpofitis apparettum quidchiieRamigied
ximiori gradu defcendentium,argul cmiigompr
fideicommifTo,lpeto § frarre fideleg.slfn (iuiextel
uerb.fign.& in Lheredes mei infiffad Trebn i
magis Ronoratus , nam tocarus fuit poft
dittorum fuorum fratrumy nulka factame
nepribus ad ea,qua hirin d.} hereded meffei
tim quiaiam natus erat (pecddid teftamer
eornm,quz tradang in d..conita §in fide
fo,& in Lfi cognatis ff [0
tem diftori Petrifrancifcl;& Alex.qui ded
fine filijs,Reneren.do.ex dicta {ubftone fi
redibus; & fucceforib.dictorum Petrifran
‘Alexadmirti debuit poft illorum morterid
redes dici nd poffiant,nifi poft mortecill
mo heredes habeat, ut in terminis uolit 12
coiter in LGallus § quida recke fide b
fuperftitis fide acq herel.1 fF.de e, uelamiiEgs
<l fimi.Ex quibus inferf,qp mottuo d el
haredes (ui ab inteftato,& fic collqtcra[es,& a
neiad dida bona {unt admittendiz nam
2t haredes dictorum Perrifrancifti & Ale
tc perfona d.Reueren. do. quiafhares h’|
primi teltatoris heres 16.Cde l}grc_.m[ht. e
libus C.de leg.l.feiendi cum alijs ft éf{‘g:)mm
*+ cx quo Reuerendifs.do: oft morte (ULl
Fifranciflc& Alex.dicti fideicomifum e
fenuitds ac pofledit bona,de quibin ﬁ.d[f't“ | Rkl
ftone pdictis,plumendum eft illa tenui dii:

diffe ox ci dicke fubftonis facg de here e
cefloribus,argl.quada mulier cu ibino. il
dil.2.C.de acqpoflLmerico f.pro 000y
Propterea fequif;T g illud iU {noceutiy J

des {i10s ctiam extraneos rranfmifit, g(fgl :
glofl;in dJ. heredesmei §. umitd; &
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aflio fidé legipoflt Bart.& Lvnica.§.

i Jie : ? :
i{nﬂc;{m "\[tmo cde cadiutoll.Secundo principaliter
Crdlgjsady DSiluiam facinanmt fubfté fideicommif
d i.ﬁ'nioffcm Reuerendifiimi dfii, & dictori

iici & Alexandri facta fuitde hzredib.
e ditori Petrifrancifci, & Alexan-
sepioitur dici detfacta deijs,quivniner
ﬁlemnrﬁgrcdcs fud, et {iextranei fucrint; ga
i ,qspcflationq inijs,qui fui narura ad hzre
LofuntEefi in his fimus; qua a u‘okunmtc {o-
| cdentis dependent,ut in vltimis noluntati-
chenduntur et hxxjcdcs penitus extranci,
wdesheredumin infinitum,ut uolunt Bart.8
jscoirerfm atreftationem Alex.Soc.& Mo
1Gallus §.6t (1 parente per tex. in d:lf(itjll
hidisappellatio ff.de verb.fig.dcelt texin
L ibus Cdeleg.Sed Reteren:do.poltmorte
n{norumfmﬂ'um heresiextititex teltd, &
' Mio,erzo ctli extraneus heres fuerit, th ha-
8 ppclationepotuit contineti, negs folum
i heredes fi,quicungs fuerint; qui fub il-
iheredes, & fucccflores comprehenfifint.
e diéta dodrina coi Bart.& aliorumin
infiaparente Paulibidicebat, ¢ id,quod
it ol g i peein titde tcﬁg.m uctfi.pone _A. inftituo
eredib & (e daistton cft,quia 3 diliinannalib. :Nec his
lexandipulilitquod inquit Dec.in ¢.in pfentiacol.
rion fit puiemny didtaiurad.| .f_cxcndtr,d.l. appellatio,
18t mcgiaig, giilinannalibus uis probent dc numero
s Do, Lo &maon th dequalitate:Nam fioculate d.Lin
&b ineliylisipiciatur,vtrungs probare vi ibi, fod €t
Wecibus preftari voluit, corum exadtionem
sedibus, & eorum heredum haredibus ¢6
jlic.Ecce hic text. uoluitheredum appella-
mtinerinedum hazredum heredes,fed om-
e heredes, uel extraneos, quia viisilla oib.
beomprehedit fuas fpecies, ves hides | uos,
wsextelto, Scab inteftato iuxtal.& 2.ffde
igekiinprin.& in §.1.Infti.de her.qual.Sc diff.
iflnllide probar Lhidis appellatione ff. dever.
anila in d.Lheredis appellatio co.tit.di-
i, pheredis appellatio non folum ad proxi-
‘ avlteriores quog; refertur,in d.l.heredis
tiione df, hidis appellatione o@s fucceflores
fwiciedendd oft, & ofir 08s fpecies hidum,
kcefforum, € Tertio T confiderandum et ,
u‘a:orpon folum hoc verbo ; fen hac dictione
silus fuit, fed etiam verbo fucceflores, quo
el quogs stinentur:nam dicendo hides,
tlores copulatiug, reftator cefetur uolnifie
ftutnon folum defcendentes , qui fubuer-
tcspoffunt otineri, fed €cheredes extranci
;{ﬂlfﬂ_onc fucceffores coprehendantnr, arg.L
a;;cct}lq fide lcg.;.c.chp(lgrc cum ibi not.per
sl dciré?éh fac iunt,§ hir per Imol.& Alex.
algy d.“c verb. obli.& per Alex.inlet ffol.
*-!-ubfi1~ja §aihil ffide eden.& in'conf.23.alids
s hcnrmdt_‘znud quofcung; tran{miffibili
“thuiilﬁc 1o, & fuc_ccﬂ"prum contin&tur et
i d[ﬂl}lc_rfum ius fuccedunt: Sed Re-
"HOfrancifns él(lt hares Vmugrfghtcr ex tefto
r'r.l[%rfo’ 'gb inteftatoipfi Alexandro,
‘“'fi€01n121i(? Ty, nullum ual}dum & effi-
Wi '1112.1 quoad bonaprimo loco Do.
4 ﬂtrifr;}: egata factum fit poft mortem p-
:imli?mncuc1,§lcx:‘mdrx,& Reuerenditli-
8D 021 m POftq adilla bona Reucrendifli
B, oo qU0ad viumfru@um nocatus fuit,

g e
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tum,& declaratum:Sed inferius pofteanon reperi
tur fpecialiteradnotatim, ad quem illa denenire
debeant; ergo ratione incertitudinis perfong fidei
commiflum inutile dici debet:qa vi dfia, an tefta-
tor faciendo legatum, feu fideicommiffum referat
fe adperfona per fe nominand&nam fi nullam no-
minauerit,icgatum, & fideicommiflum non ualet,
tanrod; mags,{i uerbis prefentis tpis ufus fuerit, §
ucra nonreperiantursan vero fe referatad qualica-
tem aliquam noiandam,q {i poftea non noiauerit,
tivlegatum valet,utinLeum paterinfiff.deleg.2 Lii
teftm C.de inftitu.& fubft.fub cond.fac.hi per Bart.
perillum texinLqui pluresft.de viufrlegain Lquo-
ties §.rantundem ff.deherc.inftituen.in dl.cumpa
rerin fiin Liiquis feruum ff de leg.2. ). fifuerit fiide
reb.dub.& L Titiain prin.ibid; Barffdeleg.2.Quod
afitin di¢to teftd in fine non fueritadnotatum, nec
declaratum de perfona,ad quam dictabona prale-
gata poft mortem Reuerendiflimidai in cafn, quo
ipfead di¢tabona adinitteref,perucnire deberent,
sftat primo,quia inferius poftea nulla de dictis bo-
nis,fed de alijs folum penitus dinerfis mentio facta
fuit. Secundo quiaillud,qd infra reftator difpofuit
poftmorte Reuerendiflimido.dealijs certis bonis
utperuenire deberentad ipfos dios Petrumfranci
foum, & Alexandrum, & ad corum haredes,ac fuc
ceflores;non pot couenire, nec referriad bono pri
moloco Plegata Petrofrancifco ; in quibus Reue-
rendiflimus dis quoad yfumfruétum fuit {ubftitu-
illa bonaipfe Reuerendifs. das non fuit
s.neq; erat ad illa admittendus,nifi peftqua
hoc eft Petrusfrancifcus, & Alexander mor-
fine filijs legitimis,& natura b.utin teftd.
inferius poftca fuit fpaliter, & expref-
s¢adnotatui,non pot dictisbonis plegatis sueni-
ze,adcoutnihil poftea fpdliter fuerit fuperijs decla
ratum, ad qué debererit peruenire: cumd incert
remiferit dictd fideicomifium refpeciu plonz,det
diciinutile,& inualidi,& perinde ac, finullumef
{fet onusadiedt,p ?ra‘dic’m;Q fit,ur d.bona pra
legata Petrofrancifco,& fuccelline Alexadre quo-
ad proprietatt,§deinde peruentura crant ad Reue
rendiflima dam quo ad viumfructum,dicanturre-
manfifle libera, & fincaliquo enere, fintque cffecta
tranfitoria ad o&s,& quofcunque hzredes €t extra-
ncos diftori Petrifrancifci,& Alexandri,arg.l. pa-
ter filinum §.quindecim fideleg.3. 4.l Titia teftola
1.in prinfh.de leg.2.9/ Quinto eftaduertendum,t
fub(ts,d facta fuit ipfi Reuerdiffimo-dio poft eius
mottem in bonis el principaliter prelegatis, utin
poﬂi:dionibus,;\porhccis& alijs,in (]L\ib:fllllt hzres
infHitutus, dF facta de perfona Perrifrancifci, & Ale
xandri.deinde, & fuccetliué pott illord mortem de
heredibus, & fuccefforib.ipforum: & hivitimo lo-
couocatiut hzredes,& fucceffores intelligunt vo-
cati poft mortem Petrifrancifci,& Alexandri, cit
pemo uinensheredes habeat,& ordine ficcefiino,
vecolligit ex ijs,q uoluit Paul.de Caftin d.S. quidd
reite, & bene facit Leum ita §.n fideicommitio de
leg.2 innctis ijs,qua Soc.dixitin d. §. quidam redi€

Hlud igit.q

10 infi.f Ex quo infertur, ¢ cum Petrusfrancifcus, &

Alexander ipfi Reuerendiflimo dao pdeceflering,
& ofir non potuerintad cos dicta bona peruenire,
etillorum i\grcdcs.& fucceflores & fanguinis, &fic
{ui defcendentes ex fubftone facta Reuerediflimo
diio ad hmaibona admittinequeunt, cii ipfinon
fuerint Renerendiflimo dao fubftituti. Quare dici
pot,q uni fabftituras non dérdici alterihoceft
mo f(ubftiturus,arg L mater in fin.flde vulg. & pu-
pil.bené facit, quod uoluir Alexan.n confil.1 lib.y.
S > G circa
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. circa finem refpddendo 3rijs, iun@is etiam ijs,quae
harper Angelum, & do&toresinl. quadin 1’.ulrima
ffdeacqhxred. € Sexto confidero, @ qh intetd
domini Andreg facta fuit impliciter mentio defi-
lijs legitimis, & naturalib.Petrifrancifci;& Alexan-
dri(quo cafu &t filix femine comprehendi pofiunt
ad ca,q habent inlfiitafcriptum in princ.ff. de leg,
2.& inL.1.C.de cond.infert.de per Alex.in confiiz:
lib.7.)filij folum in conddne pofiti reperiunts Quo
fit,ut non cenfeaf uocati,negs in difpone polfiti, gl
coiter approbata inl.Luciuslazffde hereinttitne,
1: ex fado ff. co.&l. {i quis fub 2done ff. fi quis omif:
cauftefta.Hides vero,& fucceflores didoril Petri-

“ francifci,& Alexandri reperiuntur pofiti in difpofi

* tione,& uocati, ergo heredes; prout differuntafi-
lijs, & defcendentibus illorum, debent dici uocati
ad fideicommiffum bonorum primo loco Petro-
francifco plegatort, ac &tlegarorum Reucrcndifli
mo demino,necnon illori,in quibus fuit heeres in-
ftiturus, & in quibus fideicommiflum pdictum fa-
&um fuit,né autem filix diGtorum Petrifrancifei,
& Alexandri,fi reperirentur,quia nonfilij,fed hare
des illordi,proutafilijs, & defcendentib. diffcrunt,
reperiunf uocati.Et hoc argd utitur Alex.in d.1.Gal
lus §.tfi a parente 5 Bartolum ad oftendendum, g
qi in fubftonibus facta eft mentio de heredib.non
comprehenduntur defcendentes, {fed haeredes ex-
tranci,qf ipfi haredes fuerunt pofiti in difpone , fi-
lijin conditione,prout propri¢ eft cafus nofter: at-
que in his terminis non loquitur fm Alex.ibi text.
inlpublins in fi.ffide cond.& demon.Hoc €t fequu-
ti funt Angel.lo.de Imol.& Paul.de Caftin d.§.&tfi
i parente:& Alex.ibi dicit,pafium hunc né effe fine
dubio,quicquid ibi dixerit Bar.quem in hoc haud
reté loquurum putat. 9] Septimo T accedat id, qd
poluir Bar.in l.Lucius §. Sempronie, ibique Rayn.
poftIacobu de Arenfideles.gautteftatornomi-
nauit heredem fpiliter,ct noie proprio, ¢ttuncad
hzredem haredis non porrigituraut indefinite,&
{impliciter de hzredibus, & tunc o€s comprehen-
dunf non folum primi heredes,fed heredes €t hz-

~ redum v{Gs in infinitum,argl.Lucius in princ.&c L
luresff.de leg.3.Et ita poreft intelligi d.L.in annali-
us cumfimilib.dicitd; Alex.in confi.23. incipien.

. confideratis verbis in 2.lib.hoc uerum effe,guis Sa

Ive.de hoc dubitauerit:idemds voluit Corn. in con
fi.2721i.4.Sed in cafii,de quo agif,facta fuit mentio
de hzredibus, & fuccefforib. fimpliciter,& indefi-
nite,ergo &g O&auo pradidtacorroboranturra
tione multi colorata:nam fumus in bonis,q habgt
annexam dignitatem, iurifdi¢tiong, & adminiftra-
tiong,§ fini natura ad foeminasnon tranfeunt, T ci
ille per fe regulariter fintincapaces dignitatum, in
rifdictionis,imperij,& adminiftrationis I. foeminz,
ubi gl.& feriben.ffide reg.iur.cum alijs ibi allegaris:
Quis beneficio parentum, & virori fiorum poflint

rui dignitate,ac praeminentia illorum abfg; iurif-
didtione, & adminiftratione iuxta ea,qu har in Lj.
& ibi Bar,C.de dignitatlib,11. ca. 1.cumibinot.de
fuccelfeud.& c.r.de feud.mar,Modo ita arguitur,
1 Sieut in materia fui natura ad quofcung; heredes
non tranfitoria appellatione hzredum, & fiucceflo-

« rum folum defcendentes, & fucceflores fanguinis,
& non extranei comprehenduntur, ueluti conclu-
dunt Bart,& cbiter feriben.in d.LGallus §.etiam {id
‘patente, Alex.poft Barr.& glo, inLéc fifol. mat. inL.

fi patroni flad Treb.& inl.quod df fl.de uerb.obli.
ita in materia,qu {ui naryranon eft tranfitoria ni
fiad defcendentes mafculos, & non ad foeminas,
appellatione heredum folum comprehendi debét
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ni Petrifrancifci nonveniet,Quo
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demds verborum conceptionerg op,
candemd; detcnninatioB;Gn rgg;imrtl dgu
mtdéigi » utillam vniformiterrecipian: Fh ;
rius §.cum ita fl.de leg.3.ubiBar.ad ot vind.§
nem infert;& Lnam hoe inre Eﬁ:ﬂé}?‘g{bﬂf e
{imil. 9 Nono prohacopinioae facit'f i
{uppofito,in noftris termunis appcklath;n:]i,d
& fucceflorum comprehendi folum dofepgées
quia fumus in nltima volunrate, & iy e
tem cx coniecturatamente teftatoris ey abva cher
luifle praeferre extrancos propriz ﬁlC’(gﬁmnﬁuxﬂ i
l.cumacutiflimi cumibino.Cde fideicomjygs feaia pre
ijs;qua uoluit Spec.in tir.de teftain §1 irfyo e
in uerfipone & c.& Balin c.j.de natu.ficeeffey g adco!
fimilibus tf ex quo defcendgtes comprehendee fooltinc
tur fub his verbis haredes, & fiicceflores, n
effet, @ effent de defcendentibus, & fucee
fanguinis fimpir,fed necefle foret,geflent ¢
des vniuerfales, prout ultra dictionem harefy
importareilla alia dictio,& fucceflores,inxmugpelibers
ta per Alexandrum in d.J.Gdam §.nthil f, deeg feliccells
Et&zcvf magis c0is opinio £m Aret.& Modga 20 5ilui
d.LGallus §.quida recte circafinei, s eft depaglomc a
To.de Imol.in d.l.gp df col6.&ibi Alexd indl i
in Lut jurifiurandi §. liberi poft Barffidc opal
Alex.in confi.10.lib.3.facit,quod toluic Co
mili in confi.z72.lib.4.Soc.in confi.266 b4
& Ale.in L{i patroni in prin fad Treb.Sed DS
licetfit de defcendentibus Petrifrancifcin
de cins hidibus,& {uccefloribus vniuerf
rumsatipfe Reuerendiffimus dns,qui abeel
res vaiuerfaliter inftitutus,& »fr et hxrcdm
Reuerédifs.dai,quia hares haredis teftatoris st
res d1£.C. de hared.inftiruen.Lharedisapplh
Lfciendum cum fimil ffverb.fign.cum ks
Syluia admitti non poteft. = DecimoAtiIon;
{emper uerba fimpliciter pofica in dubio dteiRilni d
telligi,ac interpretari; vt conueniant fublcgm Mlegat
teriz,pp quod &t impropriantut Linfulan _ i, noy
fcriuerb.Lfi fipulatio fr.de ufur..damni Xl o n]fb! Bar,
Rom.& alij in prin.&in fiffde dq1n.mfc&l.%- ; w&;xz.l(
non nume.peciLl. fed & fi pofieflor §.1tcﬂ} el K lingn
dauero fimand.Sed hae uerba heredes EERILISK)
res funt expreffa impliciter in fu ﬁonchdti i
(aria fata de bonis feudalibus,ut de c'a.ﬁns,w'
ereo no debent intelliginec uerificariin Duwtl fcong
qm fubiecta materia hoc non patif,cit fﬂfm,P n0biliby
defcendentes feudorum capaces nonfint "
mé eorum,q in dignitaté fonant, nifi c1‘!3“0
lis &t fuerint ocefla c.Iadc hlccc(gﬁciuécﬁl‘a::
1bi,uel hete.c.1.§.quodautem e
gn C’&P.I.C%C alicn.§f'eqd.cum alijs. ![YndCfC1m
dum eft,F @ illa cdditio fi c_icc_cﬂcm[:‘tl m[:
timis, & naturalibus appofita in fubft! e
de Renerendiflimo dno inbonis prito uiﬂ g
atis Petrofiicifco foeminas nd 2tinebds Gag o o8
5 e G Reuerendifs dofREb e
futus alius filius teftoris,ve3 REUS i1 [
: it Paul.Caft.& alijin d13.Cde CONREERD
que¢ uoluit Paul.Calt.&cal) fioilte mquclfj i
& clarius in confi.7g.incip.calus e .
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1,[{;ph.Cun}.in conf.z.Alex: in.con_f. 38,
ot et conliinc:p.&romachnrqs{'u~ ln,F‘.‘!Ig,-lni] Cr;‘)
di(cm‘“ﬁ ';h‘itﬂfé Soc.u}l._cum auus n} ;.q.?i]n_ﬁ.lp.-_.
g demon Vitimo-confidero, T ¢ Eubﬂo
ergdq;""“ ‘dch‘éf@dib_us"-\i IECCC“?’F'E‘ poft mortem RS
Ui&ﬁmgﬁ; fﬁﬂﬁhﬂdﬁ] vifaftain \1.L|f1}tl¢_}11:,‘j11\1 c!po‘l;;k
oy giiototatis:crgo debetintel ligide primishe
ndiy oy #ﬂ,gfcx(ranms,& nonde vltcu_oxJh_.E{xdomn_l
311dummf’ {ncifed, & Alexandri:namgn quis prmudlt
:mdfiﬁahﬁ bfgrodibus dc ufufruéty, folum primus h‘grg_s
1. gy ceis OB rehenditur Lantiquitas C.de x}[‘u
<O ifta ffide nerb.obl.Quod adrin viu

Mg Yy it

&Tm,tﬂi Riquod fiat fubftd. ﬁd_cicomnm_l'r._l_ﬂﬁ s & viuf
mt.l.ﬁlmn ‘.J.mm_norrcildcxgumn-:uhm, & non gra
otabilen inl.ilegatum ffide quibus mod. v {usfr,
ig'&PllP.cE LrCecerum, premiflis omnibus non aduer=
1ty quia rﬂ umde inre uerius efle arbitrog 7¢p Illu-
L01¢ hayed ixtanquam yocati ex illis verbis & fnos
\ defcenires s ficceflores appofitis in fubftitutionibus

(ubfgne, e et morrem Reuerendiffimidomini, 11)[ ad-
0evidoityg M heredibus extrancis pr l’cnqn..! lura
celloni g aciniam adducunt,q nommigs antea pro
eicom gt guatid profuppofitis,referam. Aduertendum
S 1.citafen gmoctg inbonis primo loco prelegatis D.
Llicoel fey o feieileo ture quodg.m primogeniturgin ca-
nprehenderey oilleine filijs, & defcendentibusmafculis, &

fonufiné filijs » & defcendentib.mafeulis in
derent, D.-Anidreas teftator fubftituit
fum alium: filiumdAub ij{dem modis, &

0res, nonfa
fuceeloiy
effent éthae

em harodit afus cum euenerit,quia D.Petrusfran
res i pietberis mafculis decefiit, pfatus dis Ale-
(il f, dechgeicceflit, feudebuitpleno jure fuccedere,
et & Motz D Siluia , & exclufo penitus Reucrendifli=
& et denmlnnealio filio dicti teftatoris, protit ex ver
x& indiggementi clare colligitur . €T Eft €t fecundo lo-
rfdcopliienendum, @ Andreas teftaror in bonis,ut{u
luit Comallerrofrancifco prolegatis primo Alexandrit
66 iba it fapra,8c in cafti,quo Petrusfrancifcus,
b.Sed DS e filijs legitimis; & naturalib. decederét,
cifcinonmdikquoad viumfruGum i Reuerenditfimi

ut, utliguid orpatet ex verbisillis teftamens
itplorym bonoraviufruGtuarius toro tpe vi

:dem exprefs¢ innuuntalia uerba pafita in
tiofafto d.Reuerendiffimo domino de qua-
fotheca ibiintelliga€ effe;ut fupra, & fitviu-
pnstoto tpe & c.r quenerbaut fupradecla-
ibidiem primo loco factam de perfona Re
tifimi domini in bonis ut fupra Petrofran-
ielegaris, ut dicatur fadta folt quoad vfum-
X non quoad proprictatem L1.§.hoc edi-
biBarfEde poftul. Ancha.in confi,3 71.Dec.
#1832 Idem inferunt &t alia verba,qp de om-
‘P_»:Umgu!ls td mobilibus,quam immobilibus
;L‘ 5, legatis intelligaf, & fitv{ufrudtuarius:
L harguunt jlla alia verba reperita, & pofita
\‘mhtuuom‘:m hzredum ibi cum hac declara-
mugﬁ&a}mppc‘ ¢-deoibus, &fingulisbonis
bitoc efi{w,q immobilibus tangentibus d.Do.
ey fqlk}?s tangere po_fﬁmt &e, intelligaf,
o olivlfruétuarius toto tpe uitefig:
hie; mé‘_n‘.l infine pofita, quia ad pr:ccs‘dc_n—
i loncm uycmunt ,Auciu t1 1pf:1 verban-
Phluntad ompiq pcedentia referendajargl.ta

ipcri’ﬂl‘uﬁ_ﬂﬂ
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{!’“‘”ﬁ] a Q\&Isumﬁ“lns de :}ppcl.‘( Item cum hazc decla
ImOICEGRE CPetitio fadta fucrit vhiter de oibus,& qui
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Itbr(;:fziigags‘& relictis d.Rcu;_rcndiﬁimo
i bipfe fuit { bona Petrofrancifco prelega
Wt it{ubftitytus; tum quiailla dicun€

mquaverbailla viia, & geminata com

24 Je:quia,tbonori mobilii,& immobilit
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prehendunt € bona per fideicom.relicta,arg.corii,
quzehfr per Bart.& do.coiter inl.Marcellus §.qui

dam liberis fflad Treb.& per Bald. & alios in Leum

virum C.de fideicom.dum §runt, an pralegaa fa-
¢ta haredi gravaro per fideicom.vle de reftituendo
hzreditate comprehendantur fub dicto fideicom.

vtillaquogs (int reftirnenda ficut aliabona haredi-

tatia;& concluduntinteralia, @ fi hares fuerit gra-
unatus vninerfaliter reftituere per hae verba omnia,
S fingulabona &c. pralegatafideicom. uninerfali

comprchenduntur; Ita dicendum eftin noftris ter-

minis.Quod quidem cd judicio:meo fatis confter,

ulterius [uper eonon infiftosnam cum in uerbis nul

la eftambiguitas,non deber admitti uoluntatis q6

Lille aut ille fl.de leg.3.9  Premitto tertio, g (ubftd,

g teftaror fecit poft morté Reuerendiffimi diide
bonis,ut {upra, primoloco Petrofricifco plegaris

pillauerba,deinde poft mort€ ipfins deneniant, &

deuenire debeant dicta bona, proutinferius eftad

notatum,& declarati,quz df faétaquo ad proprie
tatem;,& pleno jure;ut infradicef,debet intelligi fa
&adeheredib.& fiiceeflorib.dictorum Petrifranci
fei,& Alexandti,& ficpoftilloram obitum in cafii,
quo finefilijs legitimis,& naturalib.deceflerint : &
illa werba,proutinferius eft adnotati, & declarata,
hocmo , & non aliter funt intelligenda ; quia cum
hac fubftofadta fiv polt morte Reuerendiflimi do
mini;&dic poft finitum ufumfructum fibi in bonis
illis reliétum , fequif, @ erdeber intelligi facta poft
mortem dictora Petrifrancifci,& Alexandri, poft
quorum morteny Renerendiflimus. ds in corum
ufufiuétu fuit fubftiturus, & 20r exhac fubftitutio-
ne Perrusfrancifeus;& Alexaderfubftituti dici ne-
queurt, fed folunrheredes, & ficcefiores {ui. Vi
mo pluppono,@fubfts,q teftatorfecit poft morte
Reuerédiflimi domini,de bonis quibuida ipfi prin
cipaliter relittis;necnon de bonis,in quib. fuit infti
tutus (olt quoad ulumfrudtum ; ac & de bonis pri-
moloco Petrofrancifco prelegats, cenfetir facta
pon inafufructu formali ipfius Reucrendiflimido
nyini,fed in plena proprietate oium bonorum qiio
cunque relictorum d.Reucrendiffimo domino, &
fic evin ufufrudtu confolidaro cum proprietate: p
shortem illius,iuxta §finicur Inftit. de nfufr. & inl;
ginfi.& per totum fquib. mod.ufusfr. amitt Lide
peratius in fiffide nfutr. accref ueluti colligitur ex
uerbis teftanienti ibi de oibus , & fingulis bonis &
mobilibus,§ immobilib.fibi relictis,&lcgatis, & ibi
tam mobilibus,§ immobilib.tangentib. &c. Dein-
de ibipoft cius mortem ipfa bonaplenoiure deue
piant,feu deuenire debeant,feu redeant, & redire
debeant plenojutead Perrumfrancifcd, & Alexan
drumy& fuoshides;& {ucceflores &e.illa.n. uerba
oib.& quibufciigs bonismobilibus, & immobilib.
non coprehendunt ufumfrudi fimpliciter forma-
appellatio
penon otinef ufusfructus tang ius quodda incor-
porale,qd df demobilib.Lj.§.qdam ff.de reiudi.la
dine pio §.inugditoncff.de reind. Abb.in cnulli,
& ibi dixi,de rebus eccle.non alienlréin bonis ci
gliffide acirer.dom.f-Noto &t illa uerba p]gno iure,
q importithoc eftquoad daium,&cplend proprie
tate, prout infocdprchenduntufimfructu caufa-
lemLmater, ibig; Paul.Caftr.C.ad Tertull. Alexin
apoft.ad Barlquidamfide dona.c.cum & plantare
&.n ceclefijs,c.qim cum ibinot.de priuil.& ca. con-
queftus de foro comp. € Stantibus premiilis ad fa-
noreimn 1.5¢luiz confiderandi eft primo , ¢ Reue-
renditlimus dominusex fubftitutione de cius per
fona facta fuper bonis Petrofrancifco prelegatis in
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cafu,quo dPetrusfricifcus,& Alexider fuifilij, & 31 Anch.in confi.267.ifte magifter Gery
Taf

Aug. Berolj

haredes decederent fine filijslegitimis, & naturali
bus,nd potuit admitti,neqs fuccedere in diétis bo-
nis,proprerca ¢ verum non cft, dictos Petrumfran=
cifcum,& Alexandrum fine filijs legitimis,& natu-
ralib.decefliffe,cum Petrusfracifcus cum filia,qua
oft D.Svluia decefferit,quat quide conddnemilld;
(i fine flijs decefierit, facit deficere , cum mafculi=
ni hoc in cafu foemininum quog; concipiat.lfiita
feripri in prinffdeleg.2l1.8ibi Bal.Paul.de Caft.
&alijcoiter Cude cond.infert. Anch.in confi.i19.p
clariori &c.Alex.in confix7lib.7.& in conf.s3.inter
eius confiin ult.collib. 4.1. cum acutiflimi C.de fi=
deicom.& Liubemus §.fin.C.ad Treb.EtT hocma-
ximé,qi condd de filijs Jegitimis,& naturalib.fim-
liciter facta fuit,in alia veroparte teftamentide fi-
ﬁis mafculis,vtnoluit Lanfran.in ¢. Raynaldus col.
2.in 7.concluf& ibi Io.And. & Ant. extra de tefta
& idem dixit Petrus de Anch.in d.confi.arg.ca.ad
audientiam cun1ibi no.extra de decimis,lvnica §.
finaiitad deficientis C.de caduc.toll.glin c.perex:
emptionem de priuileg.in 6.& prefertim hoc pro-
cedit,qn teftator feciffet mentionem defilijs,& de
fcendentibus, & tractaret de prouidendo non famu
liz,& agnationi,fed certe® perfongtm.Atin cafu,de
quo agitur,qa teftator in ca parte teftamenti ibi, &
cafuquo dictus Petrusfrancifcus &c. meminijt dé
filijs legitimis, & naturalibus fimpliciter,folumtra
&abat de prouidendo cert perfone,hoc cft Reue
rendiffimo dfo,T per quem familia,& agnatio con
feruarinon poterat,cum effet cleriens, & facerdos,
veluti in teftd prafupponif,inn&isijs, quz har per
Bart:& aliosin Lharedib.in fiffad Treb.&cin cd.in
prefentia in glin nerlinftituit, ibiq; ego dixiextra
de probat.crgo non pot ex preecedentibus inferri ;
@ in fequentib. eadem maf culinitatis qualitasrepé
tita cenfeatur,ci fimplex métio de filijs legitinus;
& naturalibus fadta fucrit. Pradifa th funt intellis
genda, nifi ex coniccturis srium de mente teftatos
risapparerct,ut voluit Corfuin conf.275.& 273 lig.
Dec. in conf1s.lib. 1.& ego confulendo alias dixi,
+ Ad hoc &t ut illa conditio dicatur deficere,fuffi-
cit,q teftator €t vaicum filium habuerit, g enim
plures habuifler,nullum eft dubium, ut eft rex.inl:
ater feuerinam §.ita fideicommiflo ffide condi.&
emontt.l.ribigs h C.de condit.infert.& inl cum
vxoti C.gidiesleg.cednec requiritur, g tales filij;
feu filiz fint hzredes viesLiliusfa. §. cum quis fide
lega.r.glin d.c.in prafentia B quamuis T in cafis;
dequo agitur,alter ex dicis filijs Alexander ves de
ceflerit fine filijs , & alijs liberis , & ohter videretur
ipfum Reuerendiffimum daumpofie admittiarg,
1fi.§flium fdeleg.2l.Lucius §.Caio,& 1. hzredes
mei §.cum ita ff. ad Treb.tasrium dicendum cft,
quia neceffe fuitambos fine filijs, uel filiabus dece-
dere,ex quo illa ucrba i deceflerint fine filijs ynum
¢ cffeétum refpiciunt, cum ynus dumtaxat fuerit
fubftitutus voi, & non pluribus; & ideo pluralitas
16 debet in fingularitates refoluil.codicillis,& ibi
Barin 1.foluffdeviufrlegDec.in conf:89.vifo pun
&ro &c.Secus fiverba illa poft eorum mortem, uel
i deceflerint,cffectus refpicerent diuerfos , ut quia
unus eflet fub predicta conditione pluribus fubfti-
rutus,tunc enim pluralitas in fingularitates refolue
rverur, & atterius tantum obitus fufficeret ad effe-
étum,ut fubftitutus admitti poflet d.1.Lucius §.Ca
io,& d.Lfi.§ filinm : 8& cum hac doctrina Bartoli vi
ercranfire Bal.in d.I. r.in verfifed Iacob . Butrig. C.
de cdndicinfert.& tangit Barin dLhzredes mei §:
cum itain 2. colu.& facit, qued in texminis uoluit
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0 fde }H

tered BalindLjinquit,gi dus e
in cffedu robatu:'l,ccﬂ%t‘g;;ﬂ:?ﬂmm“ﬁfi
gis prowi{1o: X o
Zis P uno ergo ex pluribus 4
ftitutus non expectata alterius morte of
dgs,qa }b i pluralis oratio di&ribu:iuc' ad_
coplexiue,nam fiftarer Complexiuée g?lnﬁ_'w
ué,tunc oium copulator: L
1{i h=redi plures i'g.dc conﬂ&ggicsl;rf(us'r% g [ndxpr
luic Bar.in Lis,qui ducenta §.utrum cgﬁu% a2
dubijs, ¢ qn copula poniturinter duasg b
feninter duo dinerfacapitula, §in Cffc&?“
bent duari orationum,{i copulentur nd perfiya te
cn_pnl:tcr,(cd per modum accidentis, & fic ree b ft.ci
uéad alind, tunc vriufgs concurfus;e i i L}ilnm &1‘
fiherediplures. Sedin occurrcmicagcom i
ter duo ponif,g pro duabus orationibushﬁ% i
dic cndo,fi Petrusfrancifcus,& Alcxmdc:de'cgﬁ'
rint fine filijs,perinde eft,ac {i dictum eflerfipuy ;
franeifcus decefferitfine filijs, & f Al
cefleritfine filiis,& hecnon copulantismerfepiy Wi
cipalitersfed per modum accidentis, et |
ad aliud,hoc eft conddnaliter, & ad fubliinen
feruntur,ergo verungs fuit neceflariumfeas
{ialiqua per fe principaliter,, & non rcfpeiu
alind qffent copulata, quia tunc coeurfusnon
neceffarius,utinlea ti fde legaalifidehisg
notaninfam.cum {imilibus. Cumd; fad ha
tor fubfténem factam de perfona Reucrendily
dai reftrinxerit ad cafum illum expreffun

re, & debere proprié;ut exprefla fuerunt
ri.In terminis itads noftris necelfarius critciitls
fins copulatinorum, cumhze fit propriac
1 orationis natura in d.§. utruny, &perD
confi.89.cum fimilib.Quod{i Reuerendifim@eres
minus premiflis rationibus non Pr('m'm ad difti0iione,fi
na pralegata admitti virmre {abltonis fadteiifalicsdi
la conditione,fi deceflerint fine filijs Sccm i
nus et admitteturex alijs (ubftonibus fad
de hzredibus,& fucceforib.dictorum .
{ci,& Alexandri,qua factz fucrunt po_ftm '
fius Reucrendiflimi daisadeo g nonpo!
na fub illis dici comprehenta, etiple fue

fratrum fuorum cxtefto,nel ab intcltato, &

redes diGtorum Petrifracifci, & Alexandribeh Sy ootz
fubftituti,qui illorunharedes cruntpo 4 0 der
dicti Reuerendiflimi dii,arglfi marer mﬁmw ixrqaf
nottf.de vulg.& pupil.Minus et haeredes ipiti endesi
uerendiflimi dai pofliint dici uocat, 4 lios noc:
lius mortem fubfticuti fucruntnom ciusha il C.de
fed fratrum fuorum,ves Pctriﬁ'a{lcrfﬂ,&m it
dri. Qui aiit hi fint, infra declarabitur. SRy &
principaliter ad fanorem D.Syluiz;@iph ,“d Y
tenda ranqud nocataad bona Petrofran Cblll i
legata,pot fiaderi:t nam,ut dictum eft i ;
de perfona Reucrendiffimi domin, &2
de quibus infra foit adnotatum,& dﬁdﬂé?
facka fub conditione, {ideceflerint fine o
mis, & naturalibus Gmpliciter ,ub 4t
foemina,& fic D.Syluia coxnp{cl)pnfz fu&(-ﬁ
rea fumus in cafit, quo filij pofitiin c%l_l clrllr» Tiliﬁlcnemg
citur pofiti in difpofition&ut fratim ‘§ p “ﬁﬂﬁ‘»ldw
ipfa Do. Syluia tanquam nocara cxtcro& o [ :.tdoll
argum.corun, qu# haben : dp

ur per Bart:
s Cen
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» lg.&cpup.& p Soc. in L cum filio
dusdugy B Zﬁied:,u;fna]ss {)ocis allegandis,d coclu

g S cin coditioneillis cafib. quib.ipfi
: fe cpolitosin codifionc 1l . quib.ip

gj"m@k- ﬁ] C:Sniécntur, fubftitutos excludere. T Quod
; mm .nco}msmminisﬁliiin conditione pofitidi-

O g l»“"”?i oftendit ;fimiq, qa lxcctdr_cgulamcg
cho S fliimpliciter pofiti in conddnenon c&
ISl it difpoiitione pofiti glo. coiter approbata
cit :ﬁt fu‘us!a 2off dchxrcd.x}lﬁx, qanon Im_hcn 11!:1
L Rtoncdura dequa in | Lucius ibi prudes
s orsialcors &c.ciiea, § i_lmt in con'dltmn_c,
Febhuviy Rofintdici cfle in difpofitione Lex facto agita
16 ety Lmedinfticl. (i quis fub conditione figs
&[?c e ek csalijs,gallegar Alex. in conf.66.in
cquiriturg s ha.& latiuis inof:109.cod.lib.& pleniflime
i copine o §-¢x facto ffad Treb. & plaf. in confi.
yus har, quig gz Tamen gfi alicer de méte teftatoris ex plu
ndeldﬁccﬂ'&juﬂigﬂuris {imul cocu;rennb. app_arcrcr,fccqs
olle EPeglneflet,quia tunc diceretur cuidenter de il
lerindor e e conftare Llicet imperator fde lega.1. ibi
auperlogin Meacritaccipiendum, finon fgcrlgemudc‘n‘s.
,&;g[?g&u;, woluntas, § ex mulris colligit : natuncilij
bloemses fitione politi dicunt uocati, & pofiri in di-
mfecusvery fyeteitatoris €t ad exclufion€ fubftituri,ira
refpediu ad Wfdl Lucius infiuneribi nd n.fratr€ folum
rfushonelitlinle mbtitutis, fed &t eins liberos:& dicie
fE dehis, i tecadit. & demonin Lpater feuerind §.con
ad haceli@iminha teto Pleribuntur, p uoluntate coni
euerendiliiailet &t ita intelligi Lpen. flde colla.dot.
reflum plinator filios politos in conditione gra-
illo tunc@i¥ilidicentur uocati,ga tunc cuidenter con
JEmquodeknenre ceftatoris ex duplici conie@ura , pri-
2 in inlifilospofuit in conditione d.l.Lucius,feca
fta.colif B rmanit,argl.ab eo C.de fideic.ur niden
ib3.in ek doftmagis coiter, quos refert Soc.ind..
ndonen®8aio.col.q afferit hanc opinionem effe uerd,
unt, i ¥akhodic apud doé.canonizata: & illa fequif
i dlex faéfo.§,cx facto col.z.uerfpofietlimi
emg uoluit Petrus de Ancha. in confi.73.3
smideo fiteftator inter liberos,ac defcéden
implures fubftitutionum gradus fecerit fub
! JQanc,ﬁ deceflerint fine filijs , & ultimo loco
Ruéicoditione extraneum fubftitueritAlij tic
Huitione pofiti dicanf pofiti in difpofitione
difon? extranci fubftituti ex ffumpta men

1m Pettid s g ex plurib.conietturis colligif, primo
poltmiE B inaditione pofiri, {cdo qa teftator plures in

1pot cifodelcendentes fubftitutionum gradus fe-
e fuctE i colligit, g uolucrit ipfos effe admitten
ftato,@# Mhligitur &t conietura, ne videaf uoluifle ex
sandri i 1 ppriz (ucceflioni pferre, arg. 1. ci auus ffi
¢ poft 1% BHK demon. & |.cum acuriflimi.C.de fideic,
cr mﬁi% Beegafilij fcu liberiin coditione pofiti funt
gdcs JPEIUS Sdetib.teftatoris,ex hoc coijcif ipfumuo
i, quit . msuocate,ut notab, voluit Salicet. poft Ol-
 cjushar fl1.Cde coditinfer.& ibi Bal.in leGura anti
:ifcl,sghg i dicit Paul.Caft.in d.§.ex facta,& Anch.
ar. ﬁ‘sc‘m F0il73 8 l'tcluimr Roma.in Lfi cum dotemin
piplafitt o S mulier i fequenti in fi. fffolu.matri.
)fm{lcﬂf}im quisita hares infticnatur fde hered.inftit.
cf’f“}bﬂ“ﬂ’ Plaucrbafilegitimus heres noluerit uedica-

, ot i med, Titit inftituo, legitimus hares
1“1'“5?[":7;,; Jseenfetur,uc fenfie Alex. in conf, 104, in 2,
{inef ii}em ;}2;119.111 conf4s.inquir,ex plurib.conieétu-
 quact ¢ '”F;!mcnrtm‘re[}amris,q: ipfe voluerit extra
fafuit: - h‘fj U fucceflion pferre’s plumptd, & conie-
CO‘,‘d”t“. i q-;,l;q(‘znmf?d-l-Cﬁ auns,dLacutiffimi, & in Luni:
“i;ggcixd‘ ‘bld‘uic h_lsuquiantc_apcrmbj g fi 3ria mens,q
‘»t:l’f- s R, (’Prg{llgc;%glc&uris ,admittitur, crgo
Cort d reftatoris ment€, @ uolue
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ritfilios;ac liberos fuos pofitos in conditione efie
uocates,multiplex coniectura fufficiet,Juis unica
fatisnon eflet,utin imili uoluit Corn.in confi.273.
lig.8c facivin {imiliid,qd dicac dodt. magis coiter;
Ty quis uniuerfalefideic.conditionale ante condi
tionis euenti et in defcendentes non rranfimittaf,
utuoluit glo.in Lunica C.de his,quiante aper. tab.
& clarius noluit glo.in Lheredes mei §. cum ita ff,
ad Treb.quicquid dixeritglo.in Lis cuiff. de adio.
& oblig.th qfi srium de menteteftaroris appareret,
fecus dicendum eft, dummodo talis mensnd ex
una tm coniecturacolligeret,fed ex plurib. in teftd
comprehenfis:quo cafu cuidenter de ea coftare di
ceret d.Llicetimperator,ueluti fuit ‘doérina Bal,
ind.lunica,fm § multi doé.olim cfulueriit,quos
refert,fequitur, & coprobat infignis Peeptor meus
Soc.ndlhzredesmei §.ciiita col.s.idem uoluit
Decius in conf397.col.3.Cumain conf; 13. Fulgo.
inconf.s.& Soc.in terminis in confi.6ilib.3.col.4.&
ita alids ex multis cdieturis »fulendo in ardua can
{adeterminauisfuitd; in ea fm hane decifioné iudi
catum:& hoc modo pat faluari glo.in didt.lis cui:
& benchoc pbaturin Lfi cui fundus fde cond.&
demon.qué tex.ficintelligit Bald. in dlunica. Pra-
diftamultundac bene corroborar Soc.in d.§.cum
ita;cuius dicta optime inferunt ad cafium §tionis
noftre,& maxime ex ijs,q uoluit Balin dict.luinica
dicens,g T fiquis Caium inftituat,eiqs Semproniii
fubftituat,& poft eius morte Titium illius filid, &
hzredem;fi plures filij reperiantur poft mort Se-
pronij;qui fuerint heredes,dicentur ogs fubftituti,
gateftator non {oli SEpronio, fed &t eius haredib.
Erouidcrc uoluit.Propterea ogs illius filij compre
endiitur, perinde ac {1 o€s fuiffent nocati:qn .. ali
quid non eft oino omiflum, fed aliquod exprefium
confequitur,ticex mente teftatoris hi pro expref-
{o l.tale pacti infi.ff.de pactis Lnd hoc iure in princ.
&in §aff.dewulg.& pup.gHinc uidemus,t g fub -
ftiturio vulgaris exprefSe factain uno cafuad alia
{imilé cx praefiimpra teftatoris mente extenditir L
Gallus §.& quid f1 @ ff.de 1ib.& pofthulfi.C.de in~
ftit.& fubftit. fub cond. fac. Bar.in L. ff. de uulg.&
pup.& e 5 uulgaris fubftitutio facta ghaliter,q ex ui
uerborii deberet porrigi ad os cafus comprehen
fos,hoceft impotétie, & noluntatisl.cum pponas
C.de hzred.inftit.& Bar.in d.L 1.ex prefumpta ti re
ftatoris mente,qua ex plurib. coniecturis colligif,
{olum ad cafum uoluntatis trahitur , & non impo-
tentiz,utin Lpater feuerinamin prinff de cond. &
demon.ciin. manifeftiffimus eft fenfus teftatoris,
ucrborum fignificatio nufqua th ualet , ut melior
fenfu exiftat Lpenul.C.de impu.&alijs fub.Negs ‘ex
uerborum fcrupulofitate uoluntas teftatoris impe~
diri debet l.cum quida C.de necef. hered. inftitac
teftatoris uoluntas,que legitima eft, oibus domi~
nati debet.l.eum quaftio infi.C.de lega.& iurecon
{uliin Lpublius ffde cond.& demon.arguit 4 erifi-
mili noluntate teftatoris,quia in conditionib.tefta
torum uoluntatem potius § nerba cofiderari opor
tet.d.l.pater feuerinam:& in caufa fideicommifi
ubicung; precaria noluntas quereretur, coniectu-
rapoteft admitti,ut dicit tex.inl.cii proponcbatur
ff.de lega.2..cum uirum C.defidcic.& Balin dil.cit
quida.C.de feruis necetherc.inftiingt,g index sg-
per debet.fequi mentem &t conic&turatam teftato
ris,prout facit uenatorélepor,qua fic lex illam fe-
quitur:& ad proFolirum multa cumulatrTafin caf.
132.lib.2.Ex Fra‘ umpta igitur teftatotis mente, q
ex plurib.colligitur,filij in conditionc pofitiin di-
fpofitione cfic dici poffunt ad exclufionem fubti-
tuti,
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tuti;ut nobis &t infernit id,quod uoluit

]

3

nd excludatd.Lpel
cond fac.th i ex p
ftatoris méte,{ecus eflet,

prccib.(J.dc inpuber.co

%

Angel.inl;
La.F g licet regulariter pu
pillaris racita in expreffa uulgari- cotenta matrem
b.& in L.C.de inft.& fubth{ub
lurib.oftaret siecturis de 3ria te
gl.magna in d.J. precib.&

Bar.inlaffdeuul.& pup. & qd plures concurrunt
siectura,d cx difpofitis in tefto colligi poflunt, ex

qbus pofiit prafumi,
Sta{fubftiturionifideic
dicatur pofit indifpof
ruti exrrancjillis ffand
preall.confhoc ide fequit Soc.in d.lc

commenti fui,& in confi, 77.col. 2.)ib,
hanc opiniong efleindubitabilem,qn pluressiettn
¥ concurrant inferentes,g cenfeitur nocati,& in

39 difpofitione pofiti: fniqd una

non pot,id plures fimul junctz operant
& argu.anthitag.C.coia de fuccefl.c.1

& pace,& quoties con
datur,pualent tune potentiores,eq
miliores, argu.c.tua de i"pomial.cﬁ.
diuus fF.deinteg.reftit.& Anc

o filij pofiti inoditione adies
omiffariz fadzinterliberos
Gtione ad exclufiong fubfi
um cft,ueluti ultra Cotnin
G auusin fis

rqui dicit

conigftura operari
ppradidta,
.de tregua,
flictus, plurii conie@urari
jores,& uerifi
binot. Bar.inl

h.in cofias.Quod

ait in noflris terminis plures agurrant conieGurg,

ultra pdicta hoc fatis claré conftatpr

imo,gatefias

tor plures fubflitutiont gradus inter liberos fecit,
Anch.in dofiz3. Secundo ga fliosin condirione

pofilitzex quo tacita mas colligitur, ¢ uolueritil

jos debere admittiad exclufiong {ubitituti d.) L=

cins la 2.4n fi.& arg.d.lpater feuerind:§.ita fideied-

miflo.Tertio ga telt
Petrumfrancifcum,
haredes, & fucceliores magis dil

ator quoad bonorii pprietatd
& Alexandrii,& cori filios, &
exit,q Reuaertdiis

fimum do.fubftitutii,quem foli wocauit, atg;s {libs
{ricuit in viufruéu bonotii: Proprerea cefendii el

ot ?dilcxiﬂ'c quofcung; filios dictorum Petrifr
1.dedit dott ff.de coll

cifci,& Alex.argu
umccm1mii;z.§.jntcrda fl.de lcga.3.1.publius ftide

a.bono.l.

cond.& demonft.& Soc.in d.l.eitauns col.62.Quai
to qateftator nocauit Reueren. do-folum ad whun
fracti bonorii,& poftillius morté fibflicuit in‘eflo
&u haredes Pegrifrancifci,& Alexandri:Viideueri
{imile iudicandii eft,q teffator maluerit defcend@
tes Perrifrancifci,& Alexandri,qui poft mort€ Re
ner.do.exrant,debere admitti,g hzredesmediatos
extraneos,argu d.lci acutiflimi,d.l.cd auus; & id b
unice in fi.C.de his,qui ante ap.tab. cil (imil.Quin=
to teftator,quoad potuit.ftuduit; oferuationis fain:
guinis,& agnationis:Preterea exclufit Reuer€difl:
do.d bonori pprietare,cii cognofceret P cumtius

fanguinis & agnationis,feu
rinon pofle,arg.corii,q hf p

cognationis conferuas
Bar.inLharedib.infi.

thad Treb.cum ijs,q fupra dixi nu.28.5¢d pfilios, &
filias,ac defcendentes Petrifrancifei , & Alexandri

(a]

4

potuit ius fanguinis coferuaris T & licet p filias ius,
agnationis nequeatcofernari iuxra Lrinfiffdeuts

tre infpi.llex.q.C.de adminiftratione,, tutori;th p-
{ernari potuit falt€ ius fanguinis,hog eft cognatio
nis,ad g reftator refpexific cenfetur,acmagis,g ad
¢xtrancos hxtedesmediaros filiord fiorum, argo,
d.lLeaacutiflimi, & tangit Alex.in afi.37.1ib.6.col3.
num.1s.Ex quib.inferrur, ¢ filijin 2done pofiti ,, &
oiter filiz, g filiorum appellatione continentiy, e
di@um eft, dicentur pofiti in difpofitione adexclus
fiong quog; Reucrendifido.in ufufructu fubfticic

fub conditione,fi Petrusfrancifcus, & Alex
decederent fine filijs legitimis, & naturalib, I
41 fortius demontftratur, T ni licet g uniuerfalis fub;
ttitutio facta reperif in hareditate fubsdone,{i d
ceflerit fine Ailijs,uel fine liberis, filij,feu liberi in ¢

wa

£
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fpofitione pofiti non dicantur
<o uocaticenfeantur d.J.Lucjns oy
cumfimil.narijs in locisallesatis &
ind.J.cumauus circafi.th qx?fuBI;‘rit

tunc,fenliberi cenfentur uocati,

tex.in dl
miflisnu
modotelt

fed ex nerbis odénalibus my
Lpater {fenerinam in prin.dein
in pdonibus primuntlocum

crgo &c. 9 Non obitay d Lfili

ur _ f & pofiti 4
fitione:hoc uoluit Angeinl. in icafti:”(lj
uif;multumg; cémcrfdat Lafj

efbqat hlc_llius dantur, & tr'ans

&

e teftateyy
glo &ip
Maxip,

n e 1 i i
in legatis,uel fideic.particularibfiup 1]%?;{1

g

s

dﬁm’-

g

ing
o

acer,q pmifla ratio oprime Dbat :
-in legatis, ubi df,q inlegatis & fidsi

lla eft neceflaria uerbord obfématio:io
¥  reftaroris quoeungs coprehendapy
& nolitas,& ideo nunifolo ficri polintdly
s, & Ingitio cof
§. ita flcicomilo,},
¢ cond demon,
am.§eumgsty

loquitur de fubftirutione factain haredinteid

cere tex.illum loquiinfid legato pardeuhs
eflet magna reftrictio, 8o dininatio quatis)

=

retur. & de fideicommifio particularithuerb

nec queritur,an heredes extiterintfuneref
ad grauaimm, & nd ad teftaroré fmglobis
rexnon aduerfatur ij,q uoluit Ange. qafa cfanbige
ius eft,qp filij in 5done politifiextenyf
Acere adonem ad exclufiongtibftivur, i
edesiphius granatimam iia conditio

flx
berorid,fcu filiorum df appofita, erg

vocati:d hoe modo inducédo Soc. ind, L
farerur il tex, pro apinion Ang, optimCi

ciifee Eadentes 1

il

& Minus ét repugnar.l.gaaliter$.cunt itinfd

inftitfub.fub cod.fac. inductdoex
ille texloquitur in 2done tacita, &a

Je&a.fi deceflerit fine liberis:tuncn, liber aet
nocati;utipfe Soc.congludit in d. . cumaus
in haereditate imus,fiue in legatis, uel fideicy
cularib.ratio eft,quia tunc plurafpecialia COHEg
rerent,nam ex tacitapronifione alia tacicards i
L.1.Cum ibinot,C.de dotpromif. &e
dixiincRaynutius extrd de teftam,inmagd
ionis.Prererca in d.§, ciai
in pdonepofiti cenfentur,

cati; nec ne,ergo dum ibifie extenfio ad gl I
f fogbus, ik imine

€ Necadiei i Bare
2 Jf onche
fideicomp
dde adieiBRa&h
el i

jet@

caris fubftitur
deliberis,qui

fideicdcbet intelligi guoad illos
quoad hunc;dequo dubitamus,
Lfi quis fub2ddne
tur de cond.appafitanonlegaro,ncc
riculasi,de-quibug lognimusie
tioni heredis,ut ibidare
ftineri id

il

ticularib.qu
berifeufili)

uris;hoc inferretur per 1upmdlc’r
hoc dicimus,qn condifiol
ditati,& difpofitidi nuiver
multd magis idem erit diced
conditio fueritadiectalegatis,icu]
+ib.& in hoc caf prop

t.tis ratio manifefta ex predi
wo principaliter ad faporem

it
anfp o exta

ff.fiquis omif.caurel

colligif, Poteft cfi#s
,q& uolnit Ang.dn legatis,& fideicolt 4 5
ib.quem fequitnr lafin d,confi.4.1ib

iti in coditione adigctafidd
pofiti 1 ! ;fxmcm

gn,ili'.pa;-ciculari dicatur ugcati,&{llﬂxlﬂ{f"
{impramente reltatoris,q ex plunb.cosgc,
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Volumen 1.

= inhacconfiltatione potiflimam cffe ar
stefator poft morte Reugrendifi. do.n ca
usfancifcus,& Alexnon extarent,{ub-
& fiucceflores diéoru Petrifranci-
candri non in fimplici ufufructu, fed in
gprictate juxta pfuppofita fupra;& probata:
[{momm Petrifranteifcl; & A_lcxapdp §cﬂg-
ccefforesillorum {ubftituifle df,
iis,q Bart.& caeteri cg‘)itcr uqhmrin
@é:ex quo.n. dictum fuit he-
gficcellores,€c fihac l}Ctba de liberis,& de
lrbntelligerérur, atth deberent plané in-
ftmorté dictor Petpifrunm(a, & Alexa-
onamd; heredes in-uita habere pot L. 1.8
ehereducl altio.uend. fed dicta fubftiru-
i heredib.& fuccefiorib. dictorii Petri-
& Alexandri non pot intelligi de oibus
extrancis,(ed de defcendétib.& liberis ex-
i [ de haredib.fanguinis; ergo infertur,g
eritureffe de defcendentib. df

atorisy

0, &Lhidi‘:

Aximg

10 faly g

1{3 :damgj,?
g

s Gy

#_\
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Tafingefy s K10
C transg
> folo py, 8

it €X
s §gdam re

Lrfadta de defcend@tib.foeminis,ita often
inotmorté Reuerendifl.do. falta fuit fub-
 Londittisbonisin cafu,quo no extarét; nec
Aonflif, & liberi malculidictora Petriffa-
i dndriergo cum dicatur faéta delibe-
entib.non pot intelligi facta de ma-
b extare pfu})ponunrur, fed folum de
sifolz in co cafuextare poterit:& de hoc
dimbigend,fi nerba, & mens teftatoris re-
hdligenter afideretur. Quod fuadetur &, qa
fndentes mafculi fpecialiter reperiuntur fub-
bonis Pétrofrancifco plegatis, ergo non
cipoftea nocati ex fxxbl¥itL1rionc gnaliter
leifilio §.filio flde vulg.& pup.& 1. doli
ifideuerb.obli.& cfi fubftitutio facta poft
Petriftancifci,& Alexandri,ac Reuerendiff.
tatta non in fimplici ufufruétu,fed in ple
jtatcinqua Petrusfrancifcus, & Alex. funt
e didki fuitsfactads fuerit de heredib.&c
s elonbPetrifrancifci , & Alexandri , fequitur
i 931 fenerendiflimus do.df tang hzres noca-
fadijhzredes,hoc eft defcendentes, qui poft
fnmorté extabunt. €] Sed th maior eft dubi-
i fubftirutio prima, feciida, & tertiafacte
it Reuerendifldo.de heredib.& fuccefio
Hatligatur facta de liberis , & defcendentib.
Hioextarent,nd at de heredib. extrancis. Et
beticulus atis fit amplius,ac illa doct.uarijsin
timinent, & plertimin d.l. Gallus §.tfiapa
iBart.& alijs magis coiter uelle vir,g ap-
incharedii impliciter tam in 3¢ibus § in
sloliatib.regulariter o&s hzredes,& fic ex
Kharedes haegedum in infinitum contined
vlgﬂﬂhb.(}dc legal.ciendum, Lheredis ap-
Olharedis appellatione, & Lqui p fucceflio-
-iﬁ lerblfiglfi.C.de here.inftit.cum infinitis
it o«icon_c_r ¢tdicunthoc locum non habe
aximegRtEmente plumpra difponentis srium confta
colliggdRtnam tunc haredii appeliatione non extra

n matt
ClIafemes

hﬂ; ‘jfll"\Pft!le_ndu.LmurA,(cd defcendézres, & fic he
fradictty nh:flqgm“ligmu caful.ex facto Bar.&
pra Pt IIEb Dot hoc e exemp isco
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eturi t;; o Nerdeeo,quifinem fecit ac
ILighpokiy *:OIJ HPT ?K’nlc concedentis fadta«

s do. S e deicendentib .ne feud dicatur i

AWRe & 3 ¥ % K "
Ueklic pprict as, oy direa domis

47

48

Conﬁlium CX 475

perfitinutile penes dominum,nedicit gl.g do@t.fe
quatur in d.§.fi.& argLantiquitas C.de ufufr. & po
nunt Bar.& alijin d.§.8t fia paréte,glAlex.& doé.
inlét ﬁ.(qlu.gm_rn.x&q Bali& in Liin 48.q,ffde re-
rum dinif.& facit.c.x.de alien:feud.in §.fed diuner-
fum, & ibi gl.& Bal.iunctee.r.de fuceeffendein c.
1.de-co,qui fibi& hared.iuncto c.fequeniubi. fi fa-
¢t fit conceflio feudi pro fe,8 haredib, admittun
tur primofilij, & defcendentes mafeuli;deinde fos
ming:& licerdoin d.§.6t,& in dicdtLeted imul.
dicant,in feudis hoc contingere; quiasei feudalis
natura hoc dicatargic.r.de fuccef feud. hoc taex
przfumpra mente concedentis refultatut dicicgl.
indict.lex facto in fiibid; Bart.& ppeain fubftitu-
tionib.factis interliberos de haredib. & fucceflori
busfimpliciter non coprehenduntur heredes ex-
tranci,qn defcédétes extant,ut eft dodrina Specul.
in titu.de teftamen.in §.1.verfpone &c.& fequitur
Bal.notab.n cap.r.denatu. fucc.feud. ubi dicunt,g
qide haredib.in ultima uoluntate in fubftitutio-
ne fit{impliciter mentio,non continentur hzredes
cxtranei,fed defcendentes: idem uoluit Bar.in d.
§.ctfid paréte,nd poftg dixit,@in quacand; difpo
{itione fiue interuiuos,iuc inultima uoluntate Fm‘
redii appellatione comprehendtur extranei, fub-
dit,g exconiecturata mente teftaroris afcenden-
tis appellatione hzredum folum defcendentes,&
non extranci continenf:arq; exemplificarin cafi,
quo {ubfté de hxredib.fadta fuifler:: Exprefse irads
innuit,q in fubftitutione fadta de haredib.ex plum
pta mente  teftatoris defcendentes continentur,
cipon fituerifimilé teftatorem magis extraneos
haredes fubftituti dilexifle ,§ extrancos haeredes
primi grauati,argulpubliusffide cond.& demon.
& Leiacuriffimi ca imil.Cide fideic. T & dicit Bal.
in quodi conflincip.Premiflis uerbis ftatutord, &
legum Venerorum,de quo mentionem faciunt, il-
ludg; fequuntur Soc.in confi, 249. lib. 2. & Corn.in
confi.z72lib.4.q quatuor modis {iumitur in iure
noftro noméharedis, primo pro ¢o,qui uniuerfali
ter in bonis haereditatis fuccedit Lhgreditas ff.de
uerb.fign.fecundo pro harede noietm L quife pa-
tris.C.undelib.s.pro co,quieft inftitutus in rebus
certis,quarto pro defcédente, et fucceflore fangni-
nislexfado infiffad Treb.c fimil. fupra allega.
T etqgiinultima noluntare fitmentio de hxrede
eum grauando,continerur uniuerfalis tantiiL.cum
abuno fLdelega.2..fundum §.6 ex parte fad Lfal-
cilfifuerint ci fequenffdeleg.3.honorando ue-
ro,¢et uocando heredem, fi exprefic conftet de me-
te teftatoris,illi {tandi, eft ga in incertis,etnon cer
tislocus cft conieéturis Lcontinuus §.chitafl. de
uerb.oblig.etarglin coditionib.ff.de cod.ct dem.
at {ind confter de cxpreffamente reftatoris, ticfo
1i d uocatus,& honoratushgres fanguinis, qui eft
de defcendentib.Itags citin cafu noftro deheredi
bus fir facta mentio inultima uoluntate illos ho-
norando,ctuocando ad bona,debent comprehen
difoldi defcendentes, et fucceforesfanguinis,haud
heredes uniuerfales extranei ; Sed non pot dicijfa-
&4 {ubftitutio,nifi de foeminis,ut dicta fuit,ita nul
1i alij defcendentes Petrifrancifci,et Alexandri re-
peridtur,nifi do.Syluia,ergoilla debet dici nocata,
etnort heredes extranei didtorum Petrifrancifci,ct
Alexandri,cfi non fit uerifimile, teftatorem noluif~
fe extranei fucceflionem propri¢ pferre, hoceft
fuis liberis,et defcendentib.ét foenunis d.l.ei acu-
tiflimi, et d.L.cum auus cum ibinota.ct in terminis
noftris hoc uoluit Soc d.cofi.249,li.2.col.8.eL9.ct
qf haredes, et fucceflores effent fubftitut, utibip
eum,quilatiffime declarat,et 3ria rcmouct.ﬂ Ac-
cedat
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cedatad heee, ot ubicunqgs fumusin fubftitutione
faita inter liberos; & defcedetes, (i hatedes, feu fic-
cefloresipforum defcenderium fuerint{ubftituti,
debent intelligi fubftituti hazredes, &fucceflores
fanguinis,& non haredes extranei bonorum ,feu
hereditatis,utnotuit Alex in conf.49.lib.6.& Ang,
in confizs2.qd de uerbo ad verba refert Alex.in
d.confiio.&ipfe Alexin conﬁ.;7.lil_w.c-,col. 30T,
inquit;g appellatione haredi in vltima uoluntate,
& in fubftitutione facka inter liberos s deiqua iple
lognitur;non continentur extranci,fed defcende-
tes extantes,p quos et ius coghationis.conferuare
tur,qa talia debérefle fubietta, qualia peeduntpdi
cata,ut1 terminis uoluit Balin d.c.1.de nat.{ticcefl
feu.poft Spec.in d.tirde teftin §.r. uerf.pone, &in
tit.deloca.§.nunc uero aliquain uerf 113. Er hoc
ided dicendum,eft,nie contingat xtrancos prafer
ri defcendentibus ipfius teftatoris arg.d.l.cl acutif
fimi:& Alex.in conf.139libi6.dixit, g appellatione
haredi in ultimis e uoluntatib. comprehendunt
ots heredes, & fic extraneid.lin annalibmnifi cx cd
ieQmris tacite de teftatoris mente conftaret, ut ga
{ic extrancos teftatoris defcendentib.pferri cotin-
geret p pdicta. T Et in his texminisnon folii in fub-
ftirutione fada de haredib.& fuccefloribedprehe
dunf defcendentes mafculi,fed &t foeminz;q effont
in rebus certis inftitutae,ut in terminis uoluitfolen
nis doctor vltramontanus Guido Pap.in fuis Gftin
q.458.in 2.quafito illius:idéipfe cxprefse’ uoluit in
quaftasy.ridendo ijs,§ uoluit Bar.in d. §.&tfi d pa-
rente:& peipué hocdicenda eftin cafunofiro, in
quo folil feemina defcédentes poflunt intelligiuo
cate, ut didum fuit. 4] Ex pradictis itag; uerior hge
opiniovi,q licet regulariter tain 3&ib.g in ultimis
uoluntatib.heredii,& fucceflori appellatione c6-
prehendantur extranei heredes iuribus fepiusalle
gatis,tn in {ubftitutionib.factis maxime inter libe-
ros haredi appellatione fine odonaliter,fiue difpo
fitiu¢ ad exclufion€ extrancorit ex coiefturata me
te teftatoris folum cotinentur defcendentes €t foe-
minz &t inre certa inftitutg,ut uoluit Specul.inlo-
<is proximeé allegatis,qué fequitur Ioan.And.ibi &
inrub.de teft.Balin c.1.denat.fuccelfeu. Imolinl.
ex facto la grande col.6.in uer.ité arrende,ubi opti-
mé loquitur fide hared.inftit.Guid. Pap.in pdictis
quaft.Alex.in conf39.ib.3.col.3.in confi.1os.lib.1.
¢ol.2.& 3.confi.49.139.& 37lib.6.Ang.in d.cofi.182.
Soc.ind.confi.z49.Cor.in confi.272lib.4. Feder. de
Senis in confi.225.Balin confi.402. inlib.4. pponit
&ec.in confi.1s1.nerba teft. in 1.1ib. in confi.225.li4.
1ifo teftd cum {imi.allegatis in additad Bar.ind.1.
Gallus.§.etfi ﬁparcntc;fwc idem in fubftitutione
{enfit Barut &t retuli 5,in d.§.€t{id parente, Fulg.in
lgnaliter.§.cum afir.C.de inft.& fubitit. fub cond.
fac.& in d.Let acuriffimi, Cuma inlex facto infi.
ffad Treb.ex quib v, g hac it cois opinio, i qua
iniudicando,& cofulendo recedendiinoneft.Qua
re cum nos {imus in fubftitutione fata inter libe-
ros;appellatione heredum defcendentes &t foemi-
nz.& in re certa inftituta edprehédi debentad ex
clufioné hereda extrancorum, ne cotingat extra-
neos propriz fucceilioni preferri d.l.cum acutifli-
mi.Igitur prefata do.Syluia,g fola effe de defcend@
tib.Petrifracifci reperitur, debet admitti exclufis
heredib. extraneis mediatis dictorii Petriftacifci,
& Alexandri:qua n.ratione teftator filios, et defcé
dentes mafculos foeminis pretulit,ves pp dile&tio
n&,maioré,§ ad mafculos pro famili¢ confernatio
ne habuiffe prefumiturarg.L1.§. fi cui ff. deuentre
inpoflimitr.Balin .guis C.de fideic. cum fimil.ca-
demratione dicSdum cft, prafiumi teftatorem uo-
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nquing mille dicetur effe non fola
it B e atfuccefior ad exclufionem heredi
g e arord hoc ad ppofitil facit Guid.
X gy roraa: = 5 doérina Specul. in d.tit.
COBgy e 4§s‘qmallcgat 0o 13 Speeul. d.tit.
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ficumgyg ¥ m;‘;{mldanr,ub{ &t extranei, & fic oEs haredes
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e magis e M Bart & alij uolunt , alivd eft @ fiat mentio
torum Pegre edibus in fubftitutionib.facis in ultima uo-
einfede i gmnc heredii appellatione defcedentes
e g, fomsan & fic heeredes fanguinis €t foemina, &
coniunti, & Meeminhituta p ea,q fuperius nllcgl_ui_, & pre
1agis prim Snanier liberos , & defcédentes fuifiet facta
abititotiont dhnfoper heec uerba heeredes, & fucceflores,
alijs allezit Belativs fuit demonftrarum 97 Etlicet ex
facit, it Bgiad fauorem D.Syluiz dedudtis fatis appa
Fetitidl Rermoloco ex oppofitoallegata fore fublata,
redes & il winguit tex.in Lpenul.infi. C. de his, quib.
i facadeiMdinihil adhuc effer actd, i aliquid fuper ef-
i {uxta el Wik idcirco,ut nihil difficultatis remaneat,
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ruts b ¥atilord morté tang cora hares debuit ex
de legaihi irione admitti, exclufa nepte, & prafertim
““%7“1’1@{“5 uheierendiffimus D.cft de défcendentib.tefta-
g-hr_iwcm fkideo adheeredes fuos bona fideicommiffa
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loca.§nunc ueroaliqua uer(23. & Balin d.c.r.ci
multis alijs {upra adductis. & Tertio principaliter
non repugnat, g teftator fibftituendo poft morte
Reuerendiflimi D.nocanitheredes, & fucceffores,
per quod nomen fucceflores,utaliquid additd di-
catur,debet intelligi &t de extraneis heredib. arg. I
cath adie@tioffdelega.;. cum (imil. Nam radetur,
T @ pnomen heredes potintelligi de defcedentib.
quivniuerfaliter fuccedar, ar p nomé fucceflores
de ijs,qui in rebuscertis,ut probatur inl. 1.ffquo-
riilegar.Guid.Pap.in q.458.S0¢.in d.>(249.8& Alex.
inl.quedi §aihilffde eden.in1. col. in uerfi. & ifta
ficiuntad q.quidixit,@ licerin 5¢tibus heredum,
ucl {ucceflori appellatione inftiruti in re certand
comprehendantur,th in teftamétis, hoc eftin fub-
ftitutionib. fadkis{i fierermentio de heredibus, &
fuccefforibus,ét certa rei heredes comprehende-
rentur, & allegat nota.p Speculin d.titu.de teftain
§.1.0nod maxime dicendi eft,qi effetfada fubfti
turio inter liberos deheredib.eorum pilla, § fupra
dixi,plurima allegando,q nunc aliter non repeto.
&7 Circa quartum principale fandm (g nulladicat
fadta fubftitutio in bonis primo loco Petrofranci-
fcoprelegatis,ciinonappareat,q pfong fuerint fub
fiture, & ideo nullum df effe fideic. I cum pater in
fiff.de lega.21fi teftm.C.de inftir.é fubftir.fub. con.
fac.Bart.in Lqui plures p illum tex. ff. de ufufi.lega.
& latius diétu fuit)eft diligenter animaduoertendd,
tqm hocin cafu de enidenti teftantisuoluntate co
ftar ex illis uerbis, & deinde poft mort€ ipfius deue
niant,& deucnire debedtdicta bona, put inferins
eft adnotamm,&declaratum cré.g ipfe uoluerit in
didis bonis fubftitutione fideic.facere, ut innuunt
illa uerba,& deinde poft mortem ipfius &c. pea, q
uoluit Barr.& alijin l.Centurio fl.de nulg.& pap.&
{crib.maximé Moder. inc. fi pater de teftain 6.in
materia compendiofe:Colligitur hoc ide€ etexil-
lis uerbis teftamenti deueniat, & deuenire debedt
dicabona &¢.q relara funtad certabona particu
laria,utin Lideicommiffa.§.hecuerbaft. de lega.s.
& l.epiftolam §.fi.ffad Treb. T Hee igitur euidens
feftatoris uoluntas aded adinuanda eft,ucfideicno
reddatur inutile. &t impropriido,& extendedover
ba ultra proprium fenfum ETitia§. Lucius ff. dele
ga.2.ibi Modeftinus radit,non fic interpretandam
fgriptumm,dc qua agitur,ut ﬁdcm.nmr_xle flat:& in
caufis fideicommifli ubicung; precaria uoluntas
Greretut,coiectura potuit admitti inquit iurecof.
in Lcum proponebatur flde lega.2.ne inutile lega-
tii futurum effer Lfi gn in prin.ff.delega.r. nam mi-
rabile profeéto videretur, fiquisex \{crborﬁ fc_r_u-
ulofitate putaret noluntaté teftatoris impediril.
cuntquidam C. dencceflthered.nftitubin.mani-
feftiflimus eft fenfus teftatoris,uerborum interpre-
tatio nufqud tm ualet,ut fenfu melior cxiftatl. pen.
C.de impub.& alijs fubft.& quoad fieri pofiit,adiu-
uande funt uoluntates defunctori Lfi. C. de pofth.
hered.inftitl.cd queftio in fi. C. de lega Li.C. de fi-
deic.lLfi quis C.de inftit.& fubftic.fub cond.fac.Vn-
de guisillauerba deueniant, & deuenire debeant
dicta bona,prout inferius adnotatun, & declarard
fuit &c.per fe certa non fint,neq; apta difpofitione,
uel fideic.continere,nifi habitarelatione ad aliud
perallegs, in3rio,th ex quo fe referiic exprefsé ad
inferius adnotata, & declararta, fi aliqua inferius po
fita,& fcripta reperiantur,ex quibus declaratio fu-
mipoflet,adilla efiet facienda relatio, utadétus ¢6-
feruetur argu.lin tefto la 1.ffde cond. & demon.
+ Nam paria funt,q aliquid per fe fuerit exprefe,&
fpaliter declaratum,uel g poflit cerrificari habira
relatione
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relatione ad aliud i ita (cripfero,ibid; Bar.et Paw
fF.de cond.& demondinftit, talis. ff, de cond,inftit.
& lnonad eaflide cond.& demon.& uerba ghalia,
q {tant relatiue ad alind,recipiunt declarationem,
& determinatur ab co, ad g referri poflunt L Titia
§.Lucius il 2.fdeleg.zlhec utditio §.hmai ibigs
Bar.Bal.& aliiffl.de shen.cmp. Lhac fivia cum glo.&
ibi ferib.C.de fenten. qua fine cer.quant. L. in tefto
fa.1.fEde cond.& demon,Cum itag; illa uerba, put
inferius eft adnotati,& declaratil, ex. infra poftea
{pccialiter,& exprefs¢ adnotatis, & declaratis pof
fint declarationem recipere,ut haredes, & fuccel
fores Petrifrancifci,& Alexadr dicatur poft mor=
tem Reuerendiffimi D.nuitati,perinde haberi de-
bet,acfiin d. fubftitutione ghaliter; ut {upra, fas
Qa expreflum fuifie de heredib.& faccefiorib.pdi
s tis.® Pratercat hac dictio prout narijs modis in
iure fumitar,nt declarac Bar. in extrau.ad reprim.
in uer.pur,Ledira & ibi Bar.Bald & alij C.de eden,
Qigsn. ftat fimilitudinaric.utgn per iltam ponitur
quid dinerfum ab co, g fiierat primo, nel poftea
pofitum,ut in l.prout fdc folutio,gaqgs capitur cau
faliter,ut gi dictio prout idem refpicip, & ped ali-
id adijcitur,de quo non conftet;, ut in cafu c.ab-
ané deuerbo.fignifinducendo rex.fm Bar. in
g.qids limitatiue , & reftri¢tiue,& hoc fi-
aturaliquid de praterito, de quo conftet
fine de fuguro d.LeditaIn noftris aiit terminis fi af
fumatur fimilicudinarie, fatis eft, utinaliquib.de-
turfimilitudo, & qualisqualis xquiparatio adfit,§-
60 uisnon totalis: T nam fimilitndo eft illa,g circa di-
uerfa concurrit,unde folet dicioé fimile nonefle
idem lquod neruaffide pofl & pro hocallego tex,
in d.Lin teft6 fide c6d.& demon.& ideo quis {pili-
ter,& exprefse poftcand fuerit inferius prouifum
de bonis primo loco Petrofracifco plegatis, tn ex
quo in eodé cafit mortis Reuerendiflimi D.fuit p
uifum,q haredes,& fuccefiores Petrifrancifci , &
Alexandri deberent ad alia bona admitti, p gdam
&t fimilitudinem in codem cafumortis debet dici
prouifum,ut fimiliter haredes, & fucceflores pdi-
¢t nocati dicanturad bona primo loco Petrofran-
cifco plegata: Nec alia pot dari meliorfimilitudo
inter hos cafus:crgo utriideicémiflum ualeat , hze
declaratio,atq; interpretatio eft affimenda d.l. Ti-
ta.8.Lucius i}.l &1Siueroillauerba,prout inferius
eltadnotatum,& declatatum, fumerentut in cafu
noftro limitatine,& reftrictiue, tunc dicerctur re-
ftricta fubftitutio facta in bonis Petrofracifco ple-
gatisad plonasin fequentibus fubftitutionibus ex
preflas,nam dicka fubftitutio deficiebat inexpref-
{ione perfonarum,quoad quas debet intelligi,&de
clarari fmad notata,& declarata inferius,ad g fuit
relatasatgs reftriGa:& oir dicta prima fubftitutio
gnaliter fatta de perfonis incertis reftringeturad p
Tonas heered, & fuceeflornm pofteanoiatas: nam
quaratione poft mortem Reuerendiffimi 1, tefta-
ror dilexitperfonasdictorii haredum, & fucceflo-
rum quead alia bona,ecadé vr dilexifle quoad bo-
na Petrofrancifco plegata arg.eora,§ hiir per Bart.
in l.demonflratio falfa.§.quod aatin fiz.col.ff.de
cond.& dem.lex facto.§.41 quis rogatus ff.ad Treb.
& Lharedes mei.§.cum itaffecod. Adde, ¢ i dili
genter infpiciatur ugrba infra pofita,quibus fpecia
lis,certa, & exprefla fubftitutio facta fuit poft mor-
t€ Reuerédifiimi D.proculdubio coftabit, fubftitu
tionem non foli fuifle factam deapothecis, & pof’
feflionib. Reuerendifl:D. pralegatis,& de bonis,in
-quib,ipfc quoad ufumfructa fuit inftitutus, fed &t
_expretse dedictis bonis Petrofrancifco pralegatis;
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eucnerit, quia Retie
ti ¢x quo poft mor-
reperitur aliquis, quicftde hzredib.&
rib' {oril fratri , qUOLH AppC atione 1volu
csétfoeming cotinent, uts dictll {“LIIE',Tl“C,

isheredib.& defcedenti qualis et D.
admitti p €a,q uoluit A lex.inofi.1.
ver(nd obftat,& fuiit de méte Bart.&
gdiu.b‘ccumdo raderur, ¢ in noftris
diftDo.fed potius polt illius
& Alexadro fata fuir {ubfti
D.{olii ad viumfructd noca-
prietate, ga fa-

it admitti,non
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e
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QdiNdcrhm': {Jisfua dici debet, quib. bonord ppric-
| &cor'iﬂ L fierat:uiuente aut Rcucrc:ldl_ﬁ. D.ﬂmc-
oo OB it dici relicka,nifl Petrofricifco,& Ale

iture . 1 24
}“J;}d 8 quilegatarij bonora primo loco plegato-

oo 16 pprictarij heredes reliquorii fuerunt,
G iy Oz o fori, & ReucrediffiD.haredes
gD, potmorte iploxt, .D.ha ,

b ores pdict o in o'_1bus_di&§s bonis fubfti
& ppea ci cafus huius fubftitutionis cuc-
Jicti frarres, & Reuerédiff.D.mortui funt;
i fibftienti,& ofir D.Svluia admitti debent.
uogircipaliter non o frat,qp com filij fintpo
it hzeredes in difpofitione tang fubfti
biloizediiappellatione defcend@res nooti-
ncbhzredes extranci pea, qibi reculimus:
wurprimo filios in cafui poftro pofle di-
wissfeonr pofitos in difpofitione , ut fupra
robau, & 1deO haredi appellatione defcé-
omrehendentur, exclufis extraneis,cum
fndibitfadta mentio in fubftitutione tefta-
iapidallegati.Secundo refpondet,@ Ang.
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caturdergd étacedib Gt in cafu,quo liberi cffent in pdone
ronidestia o comprehendatur heredes extranel, fed

fumptamente teftaroris: & ti
dmione Bart.doét.magis coiter videntur per
tifcriben.ibi,& maximeé Moder.atte-
Erquisforte opinio Ang.Imole, S Alexa.
rocedere in fubftitutione facta inter extra-
becusth effet in facka inter liberos,ut plené {u
lmonraui, 7 Non obftat feptimo dodtrina
thl.Lucius §.Seproniz, & ibi Rayn.pott. Iaco.
ﬂt;ﬁdtlcga,z.ubi qi teftaror loquitur de here
Hlccelforibus (impliciter, & indefinite,0s in
“u\conripcntur;fecus {i de herede {piliter, &
Emmetiont faceret;Quia radetur, T Bart.ibi
“Windoteftator meminit de haredib.n phi
cealienido, ppea g uoluit bona perpetuo
'Cd_C§,& {ucceflores fuos ftare debere,nos
nurgi in fubftitutione reftamentaria dehg-
;;?;ffio\fat“(‘a fuit:nam regulariter in omni di-
tonetim inter uinos,d in ulrima uoluntate
ﬂ;ﬁeﬁPPgﬂltlonc extranei quogs & in infinitd
i‘":hlib?alﬁmqi dlin annali.d1fi.& dlfciendd
ﬁ()ntltcﬂlt‘qn de heredib.fierct metio in {ub-
it famentaria,ut id fxpius dixi.Secundo
Whbarind,§.Semproniz loqui,qf teftator p
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onapofle alienari, quia uoluit ppetuo re-

D.deofbi

egatyin

infrapoli
nivecfali
01D, gt

. A
pot MR Bhud hredes uos.& Guis tunc ¢t pofficdi
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quid&utrum folid primi defcendentes,an uero ogs
in infinitum comprehendantur,& tunc uolunt re-
currdéum cflead diftinétione Bar. ibj;Ita in indini
gltlo cgl]ﬂlgmlrcx 1is,q uoluir Alex.in conf.23. li.2.
in verfvf,g comprzhendantur:undeilla doétrina
Bamg d.l.Scmp_ronix non 3dicit,imo declarata fm
Alex.in d.conf.23 facit pro D.Syluia,q appellatio-
ne ha“rcd um, & {iccellorum comprehendant de-
feendentes Eein infinituim ex praflimpta mente te-
i’tat{)rls per ca, g {apius repetita fucrunt. 9 Non ad-
uerfatur pc“‘ga.upm principalc motiuum, ex quo Vi-
debartur inferri,gp,cum fimusin bonis habentib.an
nexam dignitate,& iurifdictionem, cuius muliercs
funt regulariter in capaces,appellatione heredi fo
lum mafculi defcendentes,& non foemin contine
ri debent:qin uerba generalia,cuinfimodi funt ver-
ba hzredes, & (ucceflores femper ad fubiedtam ma
terid funtadaptanda,vehin Lex facto in fica glo.
ffad Treb.cum {imil.allegatisin hoc octauo argd:
Ni pro rifione d, T praedicta regulariter procede-
re,qi de mente teftatoris non conttarer, g appellas
tione haredum defcendentes & feemina contine-
yentur:fecus i expree ex uerbis difpofitionis de
mentc contia ¢ n.ét in materia fui naturaad
haredes nd rranfitoria defcédentes quog; foemine
coprehdderent, arg.c. rde fuccefl. feu. c.1. . adr
qui fendapolic.idealienfeud.& arg.eort,q har p
Ang.in conf182.Corm.in confi272. lib.g.Alex.in ol
139.01.6.& in conl:37.& 49.lib.6.c.dilecti filij dear
bit.ciiibi nota,per Abb.& alios,& Deci.inl.foemi-
ne ff.de reg.iur. At in cafi noftro,qh teftator in bo-
nis praclegatis hab&tibus annexa dignitatem, & iu-
rifdictioné fecit fubftitutionem dehzredib.& fuc
cefloribus Petrifrancifci,& Alexandri, intelligen-
do inxta fupra declarata defcendentib.noluir mntel
ligere de iib.hoc eft de defcendentib.mafcu-
lis,{ed de foeminis th,ut clare ex uerbis teftamenti
conftar,& colligitur ex co,@ inhis fubftituit Reue
rendifD.& polt eius mortem hzredes, & fucceflo-
res folit in cafin,quo filij,& defeendéres mafculi firis
& fuorum filiorum non extarent,nt qa Petrusfran
cifcus et Alexader fine dictis defcendentib.mafcu-
lis deceflerintsex quo fequitur neccifario, ut hare-
dii, & fucceflorn appellatione fit de defcendentib.
foeminis intelligendum,ergo &c.9] Nonii quoque
argumenti non obftat, gappellatione heredd D,
Svluia comprehendinequeat, tum quiaijs cafibus,

quibus heredum appellatione defcendentes,conti

nentur,requirif e,¢ fint heredess, ut colligitur ex

ijs,q har p Imol.& Alexin Lo df ff de uerb.oblig.

in Let folu.matri.cumalijs,td ga ultra uerbi hz-

redes fuitadiedtii & fucceflores,ex quo infertur,@

debeant efie de heredib.uniuerfalibmon adtparti:

cularib.ad ca,d hirper Alex.in lLquedam §.nihilff,

de eden. t Quia radef primo,@ &t in calu,quo fub-

{kituti forent defcendétes, fen filij, & heredes, necef
farius non effet cocurfus ilius qualitatis, ¢ efient
heredes, fed fufticeret cos effe filios, feu defcendé-
res,ut uoluit Bart.ueriusgs vE Fm doc.Alex.& alios
ind1.Gallus.§.8t fi 4 parente:Hoc ergo magis dice
dieft,qh mentio {impliciter de heredib. facta fuif-
fer,fumusdsin cafin,quo heredii appellatione defce
dentes continentur,ut vicfle fententia Bar.poft gl.
in d.Lex facto in fi.Seciido ridetur,@ in cafunoftro
D.Svluia non foli df dedefcendentib.fed & dehe
redib.& fucceflorib.nam ipfafuit heres inftituta
in quing; millibus a Petro rancifco cius patre,cr-
go hzxresdici pot Lquoties,ibigs Bar.& alij,C.dehe
Ced.inftit.ex factola grande L. r.§.li ex fundo,& ib1

Imola latiliméf.cod tit.Imola in ¢, Raynutius de
teftam.




480  Aug Beroi)

67 teftam.dicitexhocpot de fucc

Conlfiliorum " Volu

ficu viirer quipot dici fiiccederel

o upraallega & maxime qt
hxre ; - in{u
tione teftamentaria,ut uoluit
nihil,& in confi23 Jib.z.& fupralatius d
.pofict argm hoe modo rctorquc_rL ha (1gi
tiode heredibus,requiritur, @ no modo |
dentes, fed €t haredes,& fic vies, ergo ubicunque
altra uerbi haredes copulatiué fuitadietta dictio
fucceffores,debebit inteilig €t de pa ticularib. g
in rebus cortis fuccedunt,nam cop ula & fic po
gumentatiné inte iarg.dleath adied
mum motiud 3 D.Syluid {
fiumnus in bonist
tem,& iurl ppellatione b
citer non debent comprehends foc
mafculi defecendentes qi foemina fui
incapaces,neds in il d

deco,quilibi.&
hincg; dicuntdo y
% canonifrx inc.inpt

bat. ratione (U iz appellatiene hare
dum folum mafcnli defcendetes ntut ; Na
pro rifione confiderandii eft prime , hoc argmin-
ferre {olum quead bona habentia annexam digni
tateny, & urifdictonem,& non quoadaliabona,in
quib.crfuitier facta fubftitutio de heredibus & {uc
ceflorib.Sccundoradeo,piiuerum effet ex pmif
fa ratione,q appellatione hzredum non compre-
henderentur defcendentes foemina, fequeretur,@
fideic.factum in his bonis € feudalib. redderetur
inutile,quod minime dicendum eft,quianc fideic,
reddatur inefficax,& inurile,a proprictate uerbor
receditur L gaflidelegarlTitia. §. Lucius il 1.1,
delegaz. Nam filij & defcendentes mafculiappel-
Jatione hazredum non potueriitdici uocati ex fub
fitutione factade heredibus cumea facta fuerit in
cafin,quo filij, & defcendentes mafculi non extarée
ut {epiusfupra confideraui. 4 Similiter dicendum
eft extrancos hzredes non pofic ex fubftitutione
65 admitti ad huiu(modi bona feudalia: T nam {1de-
{cendentes foeming admirti non debent,multo mi
aus heredes extranei, cf illi fint magis incapaces
renta natura feudorum,g fint defcendentes foemi-
nx.utuolunt docto.coiter in d.can prefentia, & in
dlex factoin fi.c.1.de fucceflfen.c.r.cum ibi not,
de co,quifibi,& hared.ergo magis congruum eft
dicere,q in huiufmedi bonis &t appeliatione hare
dum defcenderes foemina potius,q heredes extra:
nei contincantir.Quare prxfam do.Syluia preferé
daclt. 9 Quod fuadetur maxime,ga in hac {ubfti-
nutione factainter liberos haredes , & fucceflores
delcendentia facrunt fubfituti,&fic folum defcés

dentes,qui rcpuriuntm‘,qualis eft D.Svluia, utralia ;4

fint{ubiecta,qualia demoftrant predicata,utinquit
Balind.c.1.de natfic. feu. caalijs. 9 Praterca hoe
decimivargm ceffare vi,qand fumus in bonis feux
dalib.fed in allodialib.fatis magno precio emptis,
69 ‘Gnec data fuifle in feudum conflatt Concetlio ex
-go non feudalis, fed allodialis iudicari debet,argu.
corti,quae harin c.1. in prin. &in §.1.ibids feudifte
fi de feud fuer.cotendnter Di&k agna.in c.1.de feu.
non hab.prop.nat.cii imi.ibi allegatis, & hf inter-
minis per Oldra.in ai.159.Ange.in conf242.Balin
confizorlib.z.& Alberin rub.C.de donat.ni feu-
dum eft gratuira,& beneuola coceflio c. 1. circafi.
“qui fenalicn.pof.lmol.in rub.& in c.x.extra de feu-
dif. g7 Videcimi fundm dupliciter rollitur,primo,
< @fub illisucebis conditonalibus{idecefleringfi-
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j;:t;) f :: fideicommifum pofunt illavr,& Trebellianicans de-
€ {J)id;:w,ﬁ_;’iﬁc filijs, ficbintelligitar in fubftitutione facta filys
inflitutis decedentibus , perinde ac fi efset exprcjnz:szj'";:‘;f
tavaen inmultis ab exprefla nu.z 2. '
Filijs duobus beredibus inStitutis , & inuicem fubfiitutis [ub
conditinne,fi decefSerint fine ﬁ.z’z:,ij.fic:')Jf[r fi ambo fine filijs de

ruriop_ﬂvu}l s &ideo non pot GICLIICH f
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\fuit,proculdubio de rebus certis facta

aftacAlia vero,quee vltimo loco ge-
bus bonis mobilibus,& immobilib.
fritutione faéta reperitur, fimilirer
is,& non de uniuerfitate:qm
fle factam Reuerendiflimo
o E?crrof}ﬁgifx‘o, & Alexan
“;;pxicma’ijsin propricrate ipfa, utverius efle
., concludendum eft cam fubftéonem fuifle
b cctis, & particu!anbns‘facﬁ quianon fa-
somnibus bonis mobilibus,& immiobili-
s & actiopib.vbicung; fitis,in quibus Re
s ciufq; frarres fuerant viiter inftituti,
iminbonis mobilibus,& immobilib.tang®&
hemdiflimo diio,ut fonant verba teftame
iitfifolum in rebus certis,non atit in om
Sl df argu.corum, quahir ind.l.non
Ifi feruum in fi.cum L.{eq.ibids Bar. &
rerea quishec fubfto de hzredib.facta
wbideneniant,& per verbum redeant, ad
hjecBarin . Centurio colpen.&cfi. ff. de vul:
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iiffdevulg & pup.cx quo infertur, ¢ occa-
fuiisfideicommitfi aliqua Trebellianica de-
dinon erit 4 Similiter T non pot dici,quar-
idiam quex legatis, & fideicommiflis par
s detrahitur d.c.Raynaldus,& pertotum
;C%d legem Falcidiam, & hf in L filium , queny
a‘».hczcafcun. in cafi occurrenti detrahenda
fﬁa;::;m;;nﬂar, @ per hmai {ubftonem facta
»;b%né’c cuperfideicommifium particulare
i . omprehenfum dicatur dodrantem
M;E ] quirif ad hoc, vt falcidie locus fit In
Chile&in L1.& per totum ff.& C. eod.tit.
Oﬂbfq;’vcriprz:iudicio,q) dodrantem ex
dhuc t Falcidie detractioni locus né ef-
:mfll%r(l ﬁonﬁat d‘Pctrumﬁ‘m_lcil'cum & Ale-
5% Reuerendiflimum dam hareditatem
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compendiofamiaut fideicommifia-

er fideicommifSum granariy & gra

{tﬁcriizt,ﬁhfi’ulu teftatoris,fen nepte illius fisbffitutis, i pri-
mus cum filiis, & vitimus (e filys dece(fi yan fubStitute ad
parten ultimi admittanturser nu. 2.0bi hoc declavatur.
Fily ng_ﬂr!’ stione filid quoq; continetur etiam in conditione i
Lasfi fine filsjs ad exclufionem fubflituti , & quandoboc veri

fit.¢r quando now nn.9.21.4 22,
Oratio ex pninerfofumptain torum cft falfa,fi in uno cft falfae
Filia femina quomodo tione filiornm comprehendatie,
& quidin conditionibus.

Conditiones voluntariefunt veré, proprie,formiter,er ad nitm

guem adimplende,non autem improprie.

Filiafemina facit deficcre conditionemsfi [ine liberis , Ei quid

de conditione,fi fine filifs, & num.2 1,87 22, :

10 Clericus,ut cum filifs dicatur decedere ex €0, quod est clerictis
quid requiritut.

11 Subftitutiofaéta alicui, fi decefferit quandocungs it pupillare
atate vfq; ad annum vige[tmumquintum fine filljs,locum no
babet , ¢ conditio deficit , [i poft vige[fmumquintum-anniig
deceffit,Et babetur,perinde ac i facta non-effet nmp. 1 7.

13 Difpofitio Lberedes mei§ cumita ff.ad Treb.gnundo locuin ba
beat,er num 1 9. ;

14 Ea locumnon habet in filifsinuicem [olum ad certum tempus’
fubflitutis:Nec quando (isbfitutio inuicem fatia ante morte
primi fusifies extintfanu.8.

15 Eteft exorbitans, irregnlaris, @ ad alium cafum non exten
denda.

16 Tnfideicommilfis locumhabet regula cauquad inve de reg.iure
in 6.

17 Tisulus vedacfus ad non titulum mibiloperatnr , pevinde acfi
nunquanm fuifset.

20 Filtj quando cenfeantur intsicem [ubftituti per

illis faétam fi ambo decefferint.

EP LT O ME:

1lijs duobus heredibus inftirutis, & inuice fub-
{titutis, (ialiquis ipforum fine filijs gacungs in
pupillari zratc viq; ad annum vigefimumquintum
deceflerit,& fiamboin pupillaria:mtc,uclquando-
cunque deceflerintfiliabus ipfius teftatoris 2quali
ter fubftitutis,fi primus poft anna vigefimumquiin-
tum cum filia feemina decedat, & ultimus deinde
{ine filijs moriatur, & fillam primi hzredem in te-~
{t5 fuo inftituat, nulli exdictis {ubftirutionibuslo-
Zam efie , & filiam primi in partc patris tanqua he-
redéillius ab inreftato, & in parte vitimi'tang eius
hzredem ex teftamento effe filiabus,ut fupra, fiib-
ftitutis praferendam,demonttratar.

CONSILIVM CXL

22 1 SO reffamento nobilis uiri Francifci, ac
\’?‘j diligenter confideratisiis, qua in fadtife-
rie proponuntus;& iure deducuntur, ante
refupponendum eft,g domina Hyppeolita,
{tato Petroantonio eius patri, KX ex te-
atruo fiovninerfliter fuccef
d omnia bonaadmittenday
trem , aC patruuny acquifita
deillis per fubftiturionem compen
(ariam filij & Francifeo in+
cohgredi §.cum fi-
exfactoin prin.&¢.
ttendaquog; et ip-
tem bonorum, qug

HH

I-

5

6
7

8

appella

9

[ubflitutioners

3l

s
omnia’p
quaab inte
ftamento Federicop
fit;proculdubio eft a
quz per dictum eius pa

fuerunt,quia T
diofam,fen fideicommi
ftituti grauari non potucrunt L.
lig,ibique glif.de valg.& pup.l.
non rantum fF:ad Treb. Admi
fa D. Hyppolitaad tertiam par

2

Fran-
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