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inftitutos inuicem fubftituit,fi decederétinelibe
ris,& (i o@s fine liberis decederent , {ubftituit ali
extraneunn, vt in occurrenti cafti factuni fuit, nam
runc liberi in conditione pofiti cenfentur inuirati
ad exclufionem ultimi fbftituti,ne teftator extra-
neos pprix foboli pretulifle videaf,arg.d.l.ciiacu-
tiflimi, fecus effer, g liberi effent {impir politiin c®
ditione,vtloguitur glin d.l.Lucius,ce fi reftator ad
plures fubtituticnum gradus granfiuiflet, nee cﬁc
mus in cafii,quo teftator cenferct extraneos ppri¢
fuccetlioni pretulifie, nd euncliberi pofiti inodone
non diecrétur uocati, ueluti declarat D.mens Soc.
it 1. ants col.goffide cond.& demon.&hezc con
jectura Guis per fonon fit fufficiensad cffe@n, o fi-
deicommifium conditionalcad filiosheredes tral
niiteaf, ut aie Soev.in loce pallegato , & voluit ide
Anch.in coafi.110.pro clariori;& plengidem Spc.
in confi.toq.col.penliz.& Alex. inl, centurioftde
wule.& pup.curn multis alijs.quos refert Socy. ind.
Y.cum atus th itncta ea aliis, de quib.fuprajitld effe
&um operabitiir,quiaque nd profunt fingula, mul
taiuvant glin §interduny inftide curat.Barin ki §.
idem Cornelioffde q6. & duplex funiculus eft for
tior,J {implex c.j.oxtra detreg.& pace. & Quove-
¥ ad dubium,ni trebellianica& legitima itire na
ruredebira poflint detrahi p haredes comitis Fran
cifci,qui paternd hereditarem fine beneficio legis,
& innentarijadiuit; & in eafe immifciit, iuxtac,
Raynu.& ¢.Raynakextrade teftavbilatiflimée dixi,
dividerdo artieul Trebellianiceabarticulo legk
time inre naturz debite, T Bar Alex &plures alii,q
coem uidentur facere opinion€, ueluernnt pernd
confection® inuétarii trebellianiea non pdi; ut ipfi
dicunt in LMarcellus.§.quod ateffad Treb. fed @
haresadeundo hareditatg , nullo confectoinuen-
tario,trebellianieam ex fideicommiffo vii detrahe
te non poflit,ficut non detraheret Falcidid'in cafis,
quo alids locus cfiet detradtioni Falcidie, tenent
Bal.Cyn.Ang.¢tSal.in auth.fed'en teftator. C. adl.
Fal.Dimeus Soc.in d.§.quod attin fi, & multi dixe
te hanc efle coem opinionem,veFulg.in d.auth.fed
eum teltator,& Corn.in variis fuis confiliis; § ple-
né retulit D.Confultor,qui infinitos hanc fafamfe-~
quutos allegat:& Juishec b firpro amico’, cum
ytraq; opinioafieratur cois, th hae fecunda v mas
giscois,quippe qhabeat pfe maiore parte dodto
rum,quos fere oés D. Confultorin fuo confilio re~
citaplicetego nunc in neutra eard pedes firmg, g
ad alids per me feripta in hacqéne remitere nolui.
@ Sed @ T legitima iure natura debita obnen con:
fectionem inugtarijnon perdatur, crebrior eft (cri-
bentit fnia,& hoc tenuit glin LA§H quisattteme
¥ario in ver.(acramentoin finer:C.deiure delib.&
ibi o&s;Qualiter afit in cafli occurrentiilla firdetra
henda,et q fintin ea computanda,fatis ben¢'decla-
rauit clariffimus Confultor; cfi quo in hoc pertran
feo,ct hi indl.Marcellus.§.res,qua,ubi Bar. & alij,
&inlcarale.§.1.fde cond et demo.ubi Bar. Imol.
Caftr.cralii € Verum ait donatiod comite Franci
fco facka Pyirho,& Cxfari fub nole feruitorh fuo-
ri;ualida fuerit,vis confiftit in eo,anilli fuerint filii
comitis Francifci,necne,ni fifilii fuerunt, T veofté
dunt illorum educatio,noiatio , tractatus, et fama
publica confanguincorum,& uicinorum,q o1a, vt
mihi plupponitur,facile probari poffint,, et {i pro-
bata fuerint,de filiatione conftare dicetur, uthf in
1£i uicinis.C.denup. inc.p tuas, ibid; D.Antonius
extra de probat.glin uerindiciis, ibigs Abb.eralii
“in c.trantimiflze, &in c.per tuas extraquifil fintlegi.
Feum fuerintillegitimé nati;et adulterini ex mulie
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re coniugata,donationis fadte’y lleas
nitus fileriit,et fant incap:?gg :,Figi legiy,
naturlib.authlicet cod.tir.l.ﬁ;]uisiucc i
ceftnup.& d.c.per uenerabilem jn § sez‘l
:;hmcr}t}s,qv adalimenta ti fufficiar. l}T Wy
tiel relictum effet,poflunt id rctincre"1 oS
illis afit mortuis reftitui deberetj ;
fent donaroris

focero.ff.de his,

2.qui in hac materia optimé loquitus i cares
ganti confi. cI.niﬂhn_oPD.Con[gxlltlgrlilslilllgim
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Subflizutio fatta pev hac verba cafi,guo di iy gl 01
de:.,wl aliquis eovit §icunq; decederent fing ﬂm’ s hare
gitimisyvel alijs defeendentib.cx e ionbaber gy ;ff ediin pr
& haredes teflatoris cii filfs, & d.eﬁendcnz:b.mo;m?m sircafine

Et folis filyis harvedibaon auten baredib.fmpliciter iuNec po
Contra.num.10, y i

€Copula & pofirainter duo fubfliatiua idgimpond i "

Filius quandoque ponitur proberede, ¢ ¢ cotiry, (i

Coputla & iungit, & repetir qualitatem pracdeeny oxfact
de copulatis exprefiam, (enturio

Heredes primi folum comprebenduntur,quandodehaihe Wl neflc
[uis,fine meis fit mentio, fecus eft in appellatione & ot falafuit
ne baredum fimpliciter. ahardbus

Defilijssqui [int baredes,intelligitur , quando cunpegyfe L wiinf
lorum copulatur nomen baredes. : m:ﬂﬂ'ﬂﬁnltl

Subflitugus firh conditione,ft decefferit fine filjs, nonplts pifiad Tre
bannwm granati ex fideicommifio agerefed eins mnmi bimfde v
tnralem cxpetlare deber. : Jodeocal

Filij,¢ defcendentes in conditione pofiti quando oty b de
vocati;er [ubflituti, ¢ num.11. I_ppcllmor
Defcendentes mafeuli in conditione pofiti cenfennir iS¢ i
& [ubSlitnti ex eo,quod de diberis mafeulismenio i
tione fatia fuit,&r propter illos feming funt excfts

ERILEOME:

1ij, & defecendentes mafculi in condiitjo

t fiti cenfentur vocati,& fubftitatt, g
Jututis primo inuicem fubftitatis valgatell i
laviter,& per fideicom.deindealia fuftitgofy
fuit hoc modo,&cafu,quo dietifilii i betelesy
vel aliqniscorum quandocunguc decetrat
filiis mafculis legirimis & vel aliis defeuta
cx fe,tupcalios eius filios ,&lmz_rcd@s,“fc‘mﬂu )
defcedentes legitimos eis,vel ei fubtirninkhal
nz proprerfiliog, & defcendentes ‘mafchlos S
it exclufe. - .
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1SS, & diligenter confideratist

framenti I1luflris D.Toannis, necid!

& poderatis 0ib.g excellentifl 20108
D.Antonius Gabiusvti frater honoradds
rem agentiitin flo dqétit’ﬁan ;oqﬁho fc
Jeganit,quib licetpauca plane,1mo nulla @
fent,§'nonfintab co dlftfl,é_{ afideratd,
yt (alté manad med apponq't:,prcmb
quis ¢ publicis , tf prigatis nego s
impeditus;hec breuiter {crllbctqvol et
jnfpecie ppofiraquilibet vir prima ﬂh; .
Fdeicomifio locanonefieob decc! UH
tiifine liberis, & defccn1dcnt;§n. malcu ;r b
nec ppbannum D.Laurenti, quiob o
fuit cum bonorum confifcatione {?_Cfpti j
tos:F nam poftq 4 teftatore filfi inftitt! il
uicé fubftituti uulgamgcr[zpupillanrcr. X
ieftaroraliam fubiunxit

1 eoiens @

yuftituen.
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o teaft quo dictifili fui, & haredes ; wel
) gicung; decederét line filijs mafcu-
ok, velalijs defeendentib. ex fe, tung
g, os,& hredes, feu illorum defcenden-
3‘Fiusn‘]l,§;cx-lcgitimo &ec.eis,uel ei fubftituit
fﬂfgﬂg onincapita: Que fectida fubftirutio
i |r'(1)inrr; flijs, & heredibus fub condone,
1&dcfcédcnrib.decct]tri;lr:Scd huic fub
{le non potuit, quia conditio illa,
g defcendentib.decetlering, 5‘1(‘#091'{ ,ci
* yharedes teftatoris cum filijs, & defcéden
ot ﬁ]\(_‘.‘lr%.l.cx facto §.ex facto tractatil,

%Mc\'.l{-'td Trebvnica §.finait {ub condone
i i b due. toll L enm. "rus_ﬂ“‘@!f‘%(b"fl’\ SJLQ %g%{'a,
Mm‘qm;ﬁg ;Mui«hmdcm C. dc_mlté% 1iu 1‘[ fu wfcuml it
g(ommﬁfi._ \ediinprinc.ftad T reb.Oldr.in confi.21.Liu
I rcafinem Coad Treb.Alex.in conf64.u0l.
(,[:::ﬁ;ff”";h Necpofiunt filij.& defcendentes, & l_Lgrc-
IS conditione dici uocatl, necinuitan .\.'q
ooyl Mm}ﬂhm ].L}lc; ié{&ﬁﬂ m :3,4 ?. 1’L %1 fc 1n 1}5}01;\ ‘{:
e, (il Wtituen & late ¢ iff urddo deter m{ at Ale
et X fatto §exfadto tractatum, & dodl. ,'
M8 rio fF.de vulg. & pup. & alibi dicentes
A dem A Praeterca § folis filijsh

b conditione pr
ihedbus impliciter, & indefini
Libwhinfinitum facta dicatur
iitum (int comprehen
Trebiunctalfin.C. de hare
fideverb.fign. cum fimilib.quia teftator
dcocafu,quo filij fini,& haredes fine filijs,
ib& delcendentib.deceflerint,non vi uo
larioneheredum comprehendere here
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1ndo pofst

enfertrndl enicun, & tanquaim perfonasafilijs teftato
mentohode s fed fola ipfos filios, qui heredes effent,
toscfi § tilisheredib.tum quia dicedo & co cafu,

(iflij is6c heredes,debent hee verbaintel

siijsquifint heredes, Tnam qi copula & po
ondioep Lt duo{ubftantiva idem importangia,, {tar
SR L ideftLy.ff.de pactis,T & filius gique
losrrapmi 0 herede Lin fuis fideliberis, & pofthu,

i ff{!o)cnﬁ]i_&:s{crgo heres c.quicung; 17.q. 4. €&,
il e diftine.& heres gaque ponitur pro fi-
Giethadente d.Lfacto in fi.tum quia dicendo
defeentenidy 'Slmdzc'h filij fui.et heredes, debent hee uerba
s feuilom ‘;Mch:rrcg‘ub.ﬁx_:s fuis teftatoris, qm hoc pro
Vit ;fkpthtas fuis deber dici repetita el uer-
afcilos fegctoust eam de natura copule (it iungere,
; e candem qualitatem expreflam inuno
aisutuoluit Bartolin Lfeix §. Caio ff. de

X ‘ncquiinquit,copulam ct iungere,errepe

. Wit precedentis inducere Guid. Pap.
ratis 0K M thereo perinde,ac fi teftaror dixiflet,ct cafin
necolt 888l echaredes fuj: Ert quamuis appellatio-
i, aduptdé l‘hmhmp!icitcr o¢s heredes in infinitum,
ads ?Gﬁ stedesheredum comprehendantur,d.Lfi.et
o erf i, th i de heredibus fuis, feumeis fit
ulla ZERIC folum prim; heredes comprehendun
O A‘icm_ﬁc,ctibiBa.rtff.dclcg.;.ct Oldr.incon
petttife i WLt g cum nomine filiorum copula-
31}‘?‘?"’}, Menappellatinum heredes, dicendo filij , et
ul LIRS U proilis, et heredib. tunc intelligitur
facle S i fintheredes, Bart.in 1. ut iurifiurandi §.
lumDeg “.“ﬂ'“cOFCr.libcrt.Io.dc Imol.ct Alex.inl. q&
alis dei Mk e o 1 LMol.et adexanl. g&
ulis d g P €10.0blig. Alex.in |Letiam fffol.matr.Ergo
berd Qg?‘“fl‘tlm teftator dicef fecifle (ubftonem
71”‘.'[?0«w mrm Usheredib.in infinitum,hoc eft haeredi
m“,‘}:;@ i S e f}ﬁis tm,qui fint heredes, gm clle
i &Lfc "«‘ i ]:guﬂ“ﬁm ateftatorc heredesinftitutind
i‘?& o ’ Potcring effe teltatoris haredes, ut ga

(%)

Confilum  CX. 365

nolucrint,autnon potuerint,argu.L.eum proponas

.C.de heredib.inftitnen.Barin L1 de vulg. & pup-

& dixi in cap. Raynutius in matcria vulgaris ubfti-

_tutionisextra de teftan. €] Preterea vi, ¢ domini

agentes ad portionem domini Laurentij bannid
admitti nequeant,tum ex rationib.prediétis,t rum
et quiaadhuc ipfe fuperuiuit, & naturaliter mor-
tuusnon cft quamuis ciuiliter poflitdici mortuus,
&ad effeCtum,ut fubfiruti ex fideicommifio agere
poflint,eft illius mors naturalis expectanda Litatius
florus §.Cornelio ff.de inrefifci,d.ex facto §.exfa
¢to trackatum, & ibi feribentes maxime Alex. Hac
fung,qua vna cum adductis per D. Confultorem in
fadti fpecic propofita rem dubiam faceré videntur,
€ Sed reéte inuenti, pramiflis omnibus non obftan
tibus,prout vere non obflant,5rium efle ucrius vi-
deri debet, @ ex difpofitisin teto locusfit fubftitu
tioni facte in telto b. loannis proprer mortem D,
Galeatij,qui fine liberis mafculis deceflit, haredib,
cxtraneis mftitutis : Adquod dicendum moucor
primo,fnam cum teftator faciendo fecundam fub
ttitutionem,defilijs, & de defcendentibus filiorim
hzredum mentionem fecitinconditione, & vitra
illos etiam grauaunt,eis (ubftituendo , fequitur, @

i filij,& defceédentes filioram harédum cenfen
tur etiam uocati,& fubftituti,vt uoluit Bart. ind.l,

Centuzio fide vulga.& pup. cuiusopinio hodie eft
canonizata, & fmillam fepius confuluit Do. meus
Sene reluti ipfe atteftaturin Leum filio colu. 2.
ff.de lega. 1. qui infinitos hanc fententiam tenentes
emuoluit,& fequitur Alex.in confi. 64.1i,
Jariflimos dotores inlecturis, atgs cons
t, g affirmare poffumus hanc efle coms
munem opinionem, ergoilla fequendaeft: idem
atfirmat {olennis docor Vitramontanus Guid.Pap.
in g3 9.Alexan.in dlex facto §.ex facto trackatum,
Bart.in Ldenique §.interdum fhde pecullegat, An-
cha.in cap.fi r de tefta.in 6. Ang Arctind.l.Lu-
ciusff.de hare.inftituen. Etratiocfie potefhquiafi
teftator grauando filios per fideicommiflum, fi de-
cefferit finefilijs, feu liberis, videtur uolnifie inter
liberos hereditatem faltem ab inteftato conferna-
re d.l.Lucius in fin.cum glo.ergo alia mentis tefta-
toris conieétura concurrente, ut quia dictos libe-
ros etiam grauaucrit, urique ex hac duplici teftato
ris mente liberi in conditione pofiti debent dici ta
cite nocati,& fubftituti,& rantd magis, fialiamen.
tis teftatoris conicétura concurreret, vt quia deli-
beris mafculis in conditione facta foiffer mentio
ad exclufionem foeminarum, veluti infra flarim di
cetur: tiplex enim mens teftatoris coniectura-
ta opera quod fimplex operarinon poteft, ar
gu.auth.itag; C.communia de fuccef.ca.1, de treu-
22,& pace,& optime Balin Lvnica C.de his,qui an
teaperrast bu.declarando glibi,& gl. in Lis, cui th
de act.& oblig. Iremi quoties de liberis mafeulis fz-
pius facta fuit mentio etiam conditionaliterilli c&
fentur vocati.ad tradita per Parifiin confis3. lib.3.
9] Quod autem filij,& defcendentes filiorum hare
dum pofiti in conditione fiierint etiam granati,pri
mo probatur ex co,q ipfis etiam fuir facta fubftitu
tio de alijs defcendentibus filiorum haredum, uel
aliter funt 4 teftatore onerati,utdeclarat Alex.in d.
Lex facto §.ex fato tractatum,quianon grauo,que
non honoro lab co C.defideicom.l. fed & fificin
fin. f.deleg.3.crgo fialiquem grauo,dicor ctianil
lum honorare , qft verba generalia ad hoc pofiunt
adaptari, Paul. Caftrendnd.lab co: Sed uerbafub-
tirutionis in teftamento generaliter prolata.adar
prantur, quod etiam defcendentibus poiitis in
GG condi-
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conditione dicaf fa&a fubftd,ut ibi ei,vel eis fubfti
tuit,ergo &c.& Secundo liberi,& defcend@tes ma-
fculi pofiti in condonenon cenfent nocati, nec ho
norati,qa vaus tm gradus fubftonum fackus fuit,gl.
in d.1.Lucius in fi.& hoc modo cois doétorum opi
nio procedatSccus,qf teftator filiis, & haredibus
plures fubftitutionum gradus fecit,qm tunc liberi,
& defcendentes politiin coditione cenfentur ho-
norati,& in difpofitione pofiti,ut fuirtheorica Pe-
tri de anch.in conf7o.feu 74.incipienin Chrifti no
mine &c.3 Philippum, Alex.in confi.64.1ib. s.cum
alijs:quod non procederet,fi (ubftd inter extrancos
facta effet,qui non effent de liberis reftatoris,utibi,
argl.cum acutiffimi C.de fideicom.Sed nos fumus
inter liberos,inter quos plures (ubftoni gradus fa-
&i fuere,ergo omnes defcend@tes teftatoris,& fuo
rum filiorum pofiti in condirione dicentur uocati,
& fubftituti cueniente cafu mortis alicuius ex de-
fcendentibus fine filiis, & liberis mafculis. 9 Tertio
aduertendum eft,g teftator in illo uerf& cafi,quo
dicti filij fui, & heredes, uel aliquis corum gficungs
&e. t voluit fubftituere non folum filijs fuis, fed &t
haredibus,intelligendo de heredibus heredum in
infinitam, non aut de filijs,quifunt heredes, quic-
quid fupra dixerim, alioquin illa verba & heredib,
eflent fruftratorié pofita 3 14 qi ff.de leg.1. &cargu.
Lfi qii C.de inoffi. tefta.cum alijs; qf enim teftator
dixit;& cafu, quo dicti filij mei &c.retulit fe ad fi-
lios in inftitutione,& fubftitutione priminomina-
tos,& fic illa verba cafi,quo didti filij fui, manifefte
coniprehendunt filios teftatoris haeredes inftitutos
abfos illisalijs verbis & hxredes: Ergo infertur, @
pofteaper illa verba fequentia & harcedes voluit
comprehendere alias perfonas diuerfas i filijs here-
dibus inftitutis,& ~nraliosliberos,& defcendentes
mafculos,ut colligif ex difpofitis per cum, & argu.
Leum acutifiimi C.defideicom.Lex facto infi. ff.ad
Trebell.Caftr.& alijinl.1.C.de condi.infert. Et pro-
Etcrca cum teftator fimpliciter de heredibus ultra
lios hzredes mentionem fecerit,illis fubftituédo,
dicendum eft ipfum uoluifle heredes heredum, s
fic omnes defcendentes comprehendere,argu. d.l.
fi.C.de heredib.inftituen.& d l{ciendum fr.de verb.
fign.quibus hxredibus teftator fubftituere pot, qi
de mente reftaroris apparct Lfi ita fueritin fin. cuim
Lfeq.& ibi Bartff.deleg.3.& Oldra.in d.confi:z1. Ex
uibus apparet teftatorem uoluiffe fubftituerenon
olum flijs, fed &t alijsliberis,& defcendentib, fuis
in cafu,quo fine filijs , & defcendentib. deceflerint:
Ad quod faciunttradita per Parif.in confiy. uol. 3.
nu.2g.cum feq. 4 Quarto t teffatorfubftituendo fe
cundo loco dictis filijs fuis,& haredibus , appofuit
conditionem,fi illi decederent fine filijs,& defcen-
dentib. ex fe mafculislegitimis,& ex legitimo ma-
trimeonio natis, & ultra €t pp mafculos defcenden-
tes exclufit foeminas ab hereditate, ergo fequitar,
@ perhec uerbateftator cenferur etid uoluiffe pro
uidere,& fubftituere fuis defcendentibus mafculis
{ub cadem conditione,quialicet aliasliberi mafcu
li in conditione pofiti non dicantur nocati, ut uo-
lunt doctores coiter, & refert Guido Pap. in quaft-
éoo.tamen hoc eft verum,qn in conditione de libe-
¥is, & defcendentibus mafculis fimpliciter mentio
facta fuir:Secus.fi reftator excludendo foeminas ab
hereditate deliberis, & defcendentibus mafenlis
i conditione mentionem fecifiet, proutin cafu,
de quo agif, ni tunc teftaror defcendentes mafeu-
los 1n conditione pofitos inuitafic cenfetur ; hec
it originalis theorica Guid.Pap.inq.184. arguen-
do deftatuto, ¢ cxtantibus mafculis foeminz non

Confiliorum

fuccedant: ni ex hoc fratuto mafeylj
in cddone,cumiilla verby ablatiuialf;lr'!l :
ghtxonahrp rlLateftatore ffde cond, &3 Wil 5
inl.1.eo.rit.cenfentur uocati & ful.aﬁ‘E Ll
meum Soc.in 1.Gallus §.nun:c dele oD
pofthu.Ex his namd; duobus gde FEM 4
mentioin conditione facta firerir &; el
liberos mafculos defcedentes fucr’ninas mﬁ
dentes mafe o

Miife 1

qiientH
oo, & i1

bl ¢

fiietuts

feulinitatis, & agnationis, feu familiz illy

uetur,qua per mafeulos, & ng per fu:;n‘ :

nari d¢ t.lprommciatio §.familicinfic maL: i

verb.fig.l.r.§.penul. fde ventre inf; ic.icﬂl 5

pp illa duo,ves, g filij, feu liberi szntinc'oﬂ(?1

pofiti,& @ e {intgranari, ipfi cen(cnm;vg

lubftiruti,veuoluit Soc.in d..cii filio colys i

dixi,ita ctiam in cafu, quoliberi, & defidue i 1

mafculi fuerintin conditione pofitueriygy T

defeendentes mafeulos foemina fucrm:ﬁﬁlced%% quatiop

ne exclufe, & tanto magis, fi vitra heceian g A"

defcendentes mafculi fiterint grauati &g 200«

ttitutiond gradus fadti fuerintutin cafunofo e PRl

luti fupraiam dixi:Qug omnia feré poﬂ'cmcx dhadepr
tis allegationibus, & auctoritatibusab eximigD| g Cai

Confultore dedudis corroborarifSuperd et
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